
From: Kim Roney <kimroney@avlcouncil.com>
Sent: 2/21/2021 9:13:43 PM
To: Brad Branham
Cc:
Subject: Re: Question about Council as final review for hotels

Thank you, Brad. I will let you know if additional information is needed.

Kim

On Sat, Feb 20, 2021 at 8:56 PM Brad Branham <bbranham@ashevillenc.gov> wrote:
Kim,

The design review board is an optional step being added in order to incorporate the
desired architectural and design specific elements into projects. This would be utilized
as part of the incentive based process whereby an applicant wishes to provide community
benefits in lieu of going to Council.  If, instead, the Council were part of this
process I doubt that applicants would see the benefit of taking this path. Therefore,
you may end up without much benefit. This is more of a practical consideration than a
legal one. 

With regard to your second example, this may be legally problematic. If projects have to
go to Council in the end, the community benefits table elements are probably beyond what
could be requested as part of the rezoning process. I believe the majority, if not all
of them, can only be granted voluntarily in exchange for the incentive being offered.
This legal prohibition exists more in case law than any specific statutory or code
reference. It's a body of law known as unconstitutional exactions. I'm happy to discuss
this in more detail if you would like. Feel free to email or even call me over the
weekend if it would be helpful.

Brad R. Branham
City Attorney
City of Asheville
P.O. Box 7148
Asheville, NC 28802
828-259-5614

   

On Sat, Feb 20, 2021, 8:26 PM Kim Roney <kimroney@avlcouncil.com> wrote:
Brad,

Is there a legal barrier to Council being in the review process that includes the
overlay map and benefits agreement? For example, instead of the design review board? 

Another example: amend flow chart so hotel projects are required to meet design, maps,
and benefits, then go to Council for review. If this is not possible long-term, is it
an option in a transition?

If the barrier is named in code, charter, or statute, can you help me identify it?

Thank you,
Kim
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