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M Gmail Clark Lovelace <clark@brevardncchamber.org>

RE: Chamber/TCT Contract

1 message

Layton Parker <layton@comporium.net> Tue, Feb 2, 2021 at 9:58 AM
To: Clark Lovelace <clark@brevardncchamber.org>

Are we stili good for today at 1 pm? | plan to be there, but have a 2pm meeting to follow.

From: Clark Lovelace <clark@brevardncchamber.org>

Sent: Monday, January 25, 2021 3:22 PM

To: Jeff Joyce <joycejj@brevard.edu>; Courtney Mason <cmason@domokur.com>; Layton Parker
<layton@comporium.net>; Tracie Trusler <tracie.trusler@gmail.com>

Subject: Re: Chamber/TCT Contract

Well, we couldn't get a time that all four of you could attend. So, | had to go with the one where the heads of each board
could be there, which is Tuesday, February 2, at 1pm. Below is zoom information. Il send a few talking points and
copies of |ast year's agreement ahead of time. Let me know if any questions.

Clark Lovelacs is inviting you to a scheduled Zoom meeting.

Topic: Chamber/TCT Contract Meeting
Time: Feb 2, 2021 01:00 PM Eastern Time (US and Canada)

Join Zoom Meeting _
https://us02web.zoom.us//8909280193 1 ?pwd=UDZLMnNIdVhGNVZXb1ppMFBmeFJOUT09

Meeting ID: 880 9280 1831

Passcode: 580270

One tap mobile
+13126266799,,89092801931#,,,,*580270# US (Chicago)
+19202056099,,80092801931#,,,,*580270# US (New York)

Dial by your location
+1 312 626 6799 US (Chicago)
+1 929 205 6099 US (New York)
+1 301 715 8592 US (Washington DC)
+1 346 248 7799 US (Houston)
+1 669 900 6833 US (San Jose)
+1 253 215 8782 US (Tacoma)
Mesting ID: 890 9280 1831
Passcode: 580270
Find your local number; https://us02web.zoom.us/u/keMCbs93Yh

Clark E. Lovelace

Executive Director



Brevard/Transylvania Chamber of Commerce

Transylvania County Tourism Development Authority

175 East Main St., Brevard NC, 28712

Chamber: 828-883-3700, brevardncchamber.org

TCTDA: 828-884-8900 / 800-648-4523, explorebrevard.com

|

On Fri, Jan 22, 2021 at 10:14 AM Clark Lovelace <clark@brevardncchamber.org> wrote:

As discussed, we need to connect soon to discuss the Chamber/TCT contract. Below Is a doodle for a few times late
next week and early the following. Please indicate all where you're available by Monday and I'l follow up with the
winner. Let me know if any questlons. Thanks.

Doodle Poll

Clark E. Lovelace
Executive Director
Brevard/Transylvanla Chamber of Commerce

Transylvania County Tourlsm Development Authority
175 East Main St., Brevard NC, 28712

Chamber: 828-883-3700, brevardncchamber.org
TCTDA: 828-884-8900 / 800-648-4523, explorebrevard.com
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M Gmail Clark Lovelace <clark@brevardncchamber.org>

Re: Chamber/T CT_Contract

1 message

CIark Lovelace <clark@brevardncchamber.org> Tue, Feb 2, 2021 at 11:32 AM
To: Jeff Joyce <joyce||@brevard.edu>, Courtney Mason <cmason@doemokur.com>, Layton Parker <layton@comporium.net>,
Tracie Trusler <tracie.trusler@gmail.com>

Attached is a document that will be good to read before our meeting this afternoon. Zoom instructions are below. Talk to
you at 1pm.

Clark E. Lovelace

Executive Director

Brevard/Transylvania Chamber of Commerce
Transylvanla County Tourlsm Development Authority

175 East Main St., Brevard NC, 28712

Chamber: 828-883-3700, brevardnechamber.org

TCTDA: 828-884-8900 / 800-648-4523, explorebrevard.com

.|

On Mon, Jan 25, 2021 at 3:21 PM Clark Lovelace <clark@brevardncchamber.org> wrote:
Well, we couldn't get a time that all four of you could attend. So, | had to go with the one where the heads of each
board could be thers, which is Tuesday, February 2, at 1pm. Below is zoom information. I'll send a few talking points
and copies of last year's agreement ahead of time. Let me know if any questions.

Clark Lovelace is inviting you to a scheduled Zoom meeting.

Topic: Chamber/TCT Contract Meeting
Time: Feb 2, 2021 01:00 PM Eastern Time {US and Canada)

Join Zoom Meeting
https:/fus02web.zoom.us/j/8909280193 1 ?pwd=UDZLMnNIdVhGNVZXb1ppMFBmeFJOUT09

Meeting ID: 890 9280 1931

Passcode: 580270

One tap mobile
+13126266799,,69092801931#,,,,*580270# US (Chicago)
+19292056089,,89092801831#,,,,*580270# US (New York)

Dial by your location
+1 312 626 6799 US (Chicago)
+1 829 205 6093 US {New York)
+1 301 715 8592 US (Washington DC)
+1 346 248 7799 US (Houston)
+1 669 900 6833 US (San Jose)
+1 253 215 8782 US (Tacoma)
Meeting ID: 890 9280 1931
Passcode: 580270
Find your iocal number: https.//us02web.zoom.us/u/keMCbs93Yh



Clark E. Lovelace

Executive Director

Brevard/Transylvanla Chamber of Commerce
Transylvania County Tourlsm Development Authority

175 East Maln St., Brevard NC, 28712

Chamber: 828-883-3700, brevardncchambaer.org

TCTDA: 828-884-8900 / 800-648-4523, explorebrevard.com

BREVARD

B

On Fri, Jan 22, 2021 at 10:14 AM Clark Lovelace <clark@brevardncchamber.org> wrote:
As discussed, we need to connect soon to discuss the Chamber/TCT contract. Below is a doodle for a few times late
next week and early the following. Please indicate all where you're available by Monday and I'll follow up with the
winner. Let me know if any questions. Thanks.

Doaodls Poli

Clark E. Lovelace

Executive Director

Brevard/Transylvania Chamber of Commerce
Transylvania County Tourlsm Development Authority

175 East Main St., Brevard NC, 28712

Chamber: 828-883-3700, brevardncchamber.org

TCTDA: 828-884-8900 / 800-648-4523, explorabrevard.com

BREVARD'

»

@ TCT Chamber Contract Meeting (2-2-21) - advance notes.docx
27K



TCTDA / Chamber Contract
February 2, 2021

Background information

Contract from 2009 - 2013
s Contracted amount set at $100,000
o Contract covers specific actions and services, not specific positions

e Itis set for five years with an annual renewal and a one-year minimum if either party wanted to void
the contract

e There were no annual increases from 2009 — 2012
¢ In 2013, an addendum for additional part-time support was added at $7,500

Contract from 2014 - 2020
e Same structure as the above, set at $100,000 with intent for an addendum regarding part-time
support
® Addendum in 2014 was for $7,500 and in 2015 was for $10,000
* |n 2016, a new addendum was added moving the total amount to $145,000 with a new full-time
position. This increase also covered additional cost increases that had developed over the seven years
with the base contract at $100,000.

As a genera| reference, the required fulfillments of the current contract can be broken down into a few
primary categories, which are listed below:

¢ QOrganizational operations and administration
e Visitor Center Operations {Includes phone inquirles, brochure distribution, etc.)
¢ Office space

Potential discussion points
(Notes covering prior year information in red)

® Are any changes needed to the services that are covered (contract cleaned up last year, so should
mostly be good to go)?

What is an appropriate base amount ($163K) and an appropriate addendum amount ($47K)?
What is the short term of the contact {annual renewal, so essentfally annual in the past)*?

What is the option for TCT to opt out of the addendum (60 days)?

What is the full term of the contract (five years in the past, one year last year)?

*Note that current contract does not automatically renew for a year, but instead if no changes or notice prior
to the end of the agreement it will continue as is with either party able to terminate with 90-day notice.



E
M Gmall Clark Lovelace <clark@brevardncchamber.org>

Agendas

1 message

Clark Lovelace <clark@brevardncchamber.org> Tue, Feb 16, 2021 at 12:16 PM
To: Layton Parker <layton@comporium.net>

Attached are agendas for next week's normal meeting and retreat. Please review and let me know if any quaestions
and/or if you have a few to touch base on things.

Clark E. Lovelace

Executive Director

Bravard/Transylvanla Chamber of Commerce
Transylvania County Tourism Development Authority

175 East Maln St., Brevard NC, 28712

Chamber: 828-883-3700, brevardncchamber.org

TCTDA: 828-884-8900 / 800-648-4523, explorebrevard.com

BREVARD

»

2 attachments
TCTDA Agenda (2-25-21) - w-notes.doc
=¢ 66K

) TCTDA Retreat Agenda (2-25-21) - w-notes.doc
- 13K




Transylvania County Tourism Development Authority
Board Meeting Agenda
February 25, 2021
8:30 am

Cali to Order — Layton Parker
o We'll have a brief meeting where we take care of normal business and then move into a
retreat

Presentation of Minutes — Layton Parker

Director's Report — Clark Lovelace
e Financials
o Comments TBD:
= TBD
e Office Report and Tourism Updates
o Reminder on using email accounts
o TBD

Chair’s Report — Layton Parker
e Brevard Muslc Center Request
o Ithink covering this in the normal board meeting here allows for the most efficient
conversation on this item

Destination Infrastructure Funding Request
o There is a funding request that will be coming from the DIC

Old Business

New Business

Public Comment

Meeting Adjourn

TCTDA Mission Statement - To generate and enhance tourism opportunities in Transylvania County through

strategic promotion coordinated with tourism-related businesses and local government, and to contribute to a
vibrant, sustainable economy.




Transylvania County Tourism Development Authority
Board Retreat Agenda
February 25, 2021
9:00 am

Call to Order - Layton Parker
o We'll have a brief meeting where we take care of normal business and then move into a
retreat

Committee Updates
o Updates from committee chairs would be good. Just 5-10 minutes on what’s going on in
their realm and if they have any questions for the board or if the board has any for them.
Do we go over the strategic plan action item list here or at any point? Are those items
essentially being address by the committees so we don’t need to worry about them?

Marketing
o | say we just give MC 30 minutes to ask questions to help them put together the FY22
marketing plan
o Are there any specific items you want to cover here....perhaps broader marketing items
that we can’t get into at a normal board meeting

Finances

o The first part of this should be a financial “state of the union”. At year-end what will our
financial situation be? What's our year-end fund balance?

o Before we start discussing how to spend the fund balance, | suggest a tentative or sample
FY22 budget. We are currently headed toward a year-end of $1.4M or more in revenue {if
remainder of year is 20% over prior year, which is below what we've been seeing, we'd be
at $1.4M). Our marketing plan on average is a little over 60% of our total budget.
Assuming modest growth to $1.5M for FY22, that would lead to a $900K marketing plan,
with $300K covering the chamber contract and basic overhead, and $300K for grants,
Transylvania Always, and Strategic plan. That’s all spending before we even touch our
fund balance. So, first needs to be a plan on our “normal” plans for FY22 before we get to
how we spend down the fund balance. Now would be the time to consider dramatic game
changers, preferably ones that don’t require a massive amount of administration or
coordination (let’s have a winter festival). Do we acquire a bunch of billboards, offer free
adventure guide ads, purchase a mobile visitor center van, spend $100K on murals
throughout Brevard, etc.?

TCT/Chamber Contract
o You and | should discuss exactly how we want to go about this and what we want to cover.
We should stay away from small details, both because that’s not the board’s purview and
because | have created a detailed analysis or argument for a recommendation to make the
move.
© What are our objectives for this conversation? What information do we need to get
from the full board to determine the best way to proceed?

Old Business



New Business
Publlc Comment

Meeting Adjourn

TCTDA Misslon Statement - To generate and enhance tourism opportunities in Transylvania County through
strategic promotion coordinated with tourism-related businesses and local government, and to contribute to a

vibrant, sustainable economy.



M Gmail Clark Lovelace <clark@brevardncchamber.org>

RE: Agendas.

Layton Parker <layton@comporium.net> Wed, Feb 17, 2021 at 3:30 PM
To: Clark Lovelace <clark@brevardncchamber.org>

Regular agenda looks short and swaet but comprehensive.

Retreat agenda looks good so far. Couple of questions:

1. Ecusta Trail — are you planning to have a full board discussion of our participation in that project further or through
a committee?

2, Chamber Contract — you mentioned not getting into the weeds, but do you pian to present the document you
referenced for suggsstion?

3. Surplus Fund Balance — | agree we think of a completely new way to spend the money, but do it with
responsibility. This should be the main topic of the retreat.

From: Clark Lovelace <clark@brevardncchamber.org>
Sent: Tuesday, February 16, 2021 12:16 PM

To: Layten Parker <layton@comporium.net>

Subject: Agendas

Attached are agendas for naxt week's normal meeting and retreat. Please review and let me know if any questions
and/or if you have a few to touch base on things.

Clark E. Lovelace
Executive Director
Brevard/Transylvania Chamber of Commerce

Transylvania County Tourism Development Authority

175 East Main St., Brevard NC, 28712

Chamber: 828-883-3700, brevardncchamber.org

TCTDA: 828-884-8900 / 800-648-4523, explorebrevard.com




M Gmail Clark Lovelace <clark@brevardncchamber.org>

contract g

Jonathan Griffin <Jonathan.Griffin@transylvaniacounty.org> Fri, Feb 19, 2021 at 5:07 PM
To: Clark Lovelace <clark@brevardncchamber.org>

Hey Clark — strange question | know — is this the most recent full formal contract between the Chamber and the TDA? |
just genuinely don't know If this is the original and we're Just cycling through extensions at this point or what is the actual
formal document.

Martin Stames sent me a bunch of files to look at for their “permansent” records on the TDA and the County because we're
transitioning from one audit manager to ancther with their firm.

Jonathan Griffin
Finance Director
Transylvania County
p: 828-884-1931

m: 828-556-1564

ﬂ TDA-Chamber of Commerce Contract.pdf
828K



AGREEMENT TO MANAGE AND ADMINISTER THE SERVICES, DUTIES, & FUNDS
OF
TRANSYLVANIA TOURISM DEVELOPMENT AUTHORITY

This AGREEMENT TO MANAGE & ADMINISTER THE SERVICES, DUTIES, & FUNDS
OF TRANSYLVANIA TOURISM DEVELOPMENT AUTHORITY, (hereinafter “Agreement”
or “Contract”) is made and entered into on this the |\ day of 2009
by and between the Brevard/Transylvania Chamber of Commerce i called
“Chamber™) and the Transylvania County Tourism Development Authority (hereinafter called
“TDA"™);

WITNESSETH:

WHEREAS, Chamber is a not for profit organization with one of its purposes promoting
business through the advancement of visitor and recreational interests in Transylvania County;
and

WHEREAS, TDA is a public authority under the Local Government Budget and Fiscal Control
Act, and is authorized pursuant to Resolution Number 053-86 of the Transylvania Board of
County Commissioners to expend money collected from the accommodations tax to develop and
promote visitation to Transylvania County, and is authorized to contract with either public or
private agencies in furtherance of such purposes; and

WHEREAS, TDA desires to have Chamber perform specific visitor development and
promotional services as more particularly described hereinbelow on TDA’s behalf, and Chamber
mutually desires to perform said services:

NOW THEREFORE, in consideration of the mutual covenants contained herein, and other good
and valuable consideration the receipt and adequacy of which are hereby acknowledged, the
undersigned parties agree to be bound by the following terms and conditions:

1. Term:  This Agreement shall have en initial term of five years which term shall
begin on Jenuary 1%, 2009 and shall end on December 31%, 2013, There shall be no
automatic rencwal of this Agreement following the initial term for any period of time
without the signed written consent of both parties thereto. Notwithstanding the
foregoing, in the cvent that services continue to bs rendered by Chamber to TDA
following the end of the initial term described hereinabove, the terms and conditions
of this Agreement shall continue in full force and effect for so long as the TDA
recognizes the provision of such services by continuing to budget and pay for said
services in a manner not inconsistent with the course of performance by these parties

TDA/Chamber Agreement Page 1 0of 10



during the initial term of this Agreement. In the event of such informal extension
under the terms of this Agreement, either party shall reserve the unilateral right to
terminate this Agreement by providing the other 30 days written notice
notwithstanding any other term or provision contained herein,

2. Termination: During the initial term, either party may terminate this by
providing the other party written notice of its intent to terminate which notice shall be
delivered in accordance with any Notice provision of this Agreement or otherwise
actually delivered to such party not less than 365 days prior to the effective date of
termination in order for such notice to be effective. If notice to terminate pursuant to
this provision is received by either party within the 365 days provided for herein, the
receiving party shall have the option to: 1) approve the proposed effective date of the
termination notwithstanding its failure to be timely delivered, 2) notify the sending
party that termination shall be effective as of the 365" day after actual receipt of
notice of termination, or 3) to reject the notice to terminate altogether as ineffective
and require the sender to comply with the terms of this Agreement by providing
timely notice hereunder. Failure of a receiving party who receives ineffective notice
to terminate, to notify the sender as to its choice of options above within 30 days of
the receipt thereof, shall result in the default choice of option one (1) as described
hereinabove,

3. Annually Adjusting Compensation: TDA shall pay annually to Chamber a sum
to be determined annually and agreed upon between TDA and Chamber on an annual
basis contingent upon the budgeting of funds as allocated to TDA by the Transylvania
County Board of Commissioners, and any other sources of funds which the TDA may
acquire from time to time,

a. During the first calendar year of 2009 (January 1%, 2009 — December 31%,
2009) TDA agrees to pay Chamber the sum of not less than One Hundred
Thousand Dollars ($100,000.00) for the services rendered to TDA by
Chamber pursuant to this Agreement. Thereafter, compensation shall be
subject to annual determination and agreement as provided for hereinabove.

4. Indemnification: Chamber shall hokd TDA harmless from and indemnify TDA
against any and all damages or injury arising from any and all actions, suits, claims,
or other liabilities which may arise from Chamber’s performance of the terms of this
Agreement as contemplated herein, or from Chamber’s performance or provision of
any other services rendered to TDA or on TDA's behalf to any third party as part of
Chamber’s duties contemplated by this Agreement or otherwise agreed to in writing
between the parties hereto.

8. Notwithstanding anything to the contrary contained herein, the foregoing
indemnification of TDA by Chamber shsll not apply in any situation where
the damage or injury for which indemnmification by TDA is claimed, was
proximately caused by the intentional misconduct or gross negligence of
TDA.

TDA/Chamber Agreement Page 2 of 10



5. TDA Board Approval: No unauthorized action taken by the Chamber which shall
cause the expenditure of TDA funds, or be billed to the TDA for the reimbursement
therefore, shall be taken without first obtaining the written consent thereto of the
TDA Board of Directors.

6. Chamber shall provide the following services to TDA:

8. Supervise, manage, and/or coordinate all TDA advertising and marketing
activities including but not limited to:

i Managing the advertising and marketing programs whether through
the Chamber staff or through and outside agency,

il. Muintaining and updating the TDA tourism website as reasonably
necessary from time to time,

iiL Representing the TDA at tourism conferences or similar events,

iv. Servicing all inquiries generated by TDA marketing activities to
include:

1. Receiving and responding to telephone, written, or emailed
inquiries made to TDA by the public, and appropriately
responding within a reasonable period of time to such inquiries
which responses may include but are not limited to, returning
phone calls, written responses by mail or email, mailing of
requested written materials, etc.

b. Providing administrative support to the TDA Board including but not limited
to:

i. Communicating with the TDA Board as needed to facilitate meetings,
record and distribute minutes of meetings, and provide reasonably
necessary information to the Board to assist said Board in fulfilling its
legal and management duties,

ii. Reporting to the TDA Board certain monthly statistics for which a
reasonable request may be made by the TDA Board as it sces
necessary from time to time in order to adequately perform its duties in
the management of the TDA,

iii. Assisting with the preparation and/or presentation of an annual report
of TDA to the Transylvania County Board of Commissioners in an
open public meeting format if so required,

iv. Providing monthly activity and financial reports to the TDA Board if

80 requested to assist said Board in fulfilling its legal and management

TDA/Chamber Agreement Page 3 of 10



v. Managing and processing all disbursement finctions,

vi. Managing budgeted funds to meet goals of the TDA Board.

viL Keeping an up to date and accurate record of all such financial
transactions and providing a copy thereof to the TDA Board as
directed herein, or as otherwise reasonably requested by the Board to
assist said Board in fulfilling its legal and management duties.

c. Providing the necessary Chamber staff to adequately fulfill the terms of this
contract including but not limited to:

L Receiving telephone calls on behalf of the TDA, and to respond to any
requests or inquiries as a result thereof within a reasonable period of

time after receipt.

li. Greeting walk-ins, providing information, and responding to requests
and otherwise generally assist such walk-ins with any reasonable
needs or inquiries they may have,

iii. To otherwise perform the duties and obligations of Chamber to TDA
as et forth herein,

d. Exercising good faith in the comprehensive management of any staff,
employees, independent contractors, or other agents with respect to assigning
the duties and responsibilities thereof, and otherwise managing the staff and
all other resources whether human or not, available and dedicated to fulfilling
the services and obligations of TDA to the public,

i. Chamber shall be solely responsible for the hiring, evaluation,
compensation, benefits, maintenance of any insurance or withholdings
tax that may be required, termination, and all other maiters of a buman
resources related nature pertaining to the Chamber’s employees or any
other agent engaged by the Chamber whether directly or indirectly, to
provide any services described herein to TDA or on TDA’s behalf

c. Providing and maintaining in an organized manner, sufficient space,
equ'pment,andsuppliesintheClnmbervisitor’scenterﬁoapmprhtely
welcome visitors to the community, and to display and adequately provide to
visitorsappmpriatetomismpromﬁomlmateﬁulsumyexistattheﬁmeof
mhAgmememorasmybedmbpedbyClumberwithTDAapprovalin
theperﬁ:muneeoftlﬂsAgmemem,orasmyhepmvidedwChmbuby
TDA hereinafter.
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f TDA agrees to bear sole financial responsibility for all direct costs of visitor
inquiryﬁllﬁllmemunderthetemofthismwmtheamount
budgetedandspeclﬁcallyauthnrhedbyTDAforeachofﬂwfouowingitems
onlyunleuotherwiseag:wdtomdmhorizedbyTDAinwriting.

i meoﬂofthctoll-ﬂ'eeilmming'wlephnmline(s).theeourtesy
telephone line(s), and the answering machine(s) for after hours use.

il. 'I'heeostofpostogeﬁ:rbulkTDAnnilingaandforreguhrvisitorand
related correspondence.

it Theeostofhbeh,emlopumdallmaterinlmmyﬁ)rhodnms
and rip sheets,
iv. The cost of outside marketing services engaged, if any,
v, Theeonofeon&rencanduwelifaolelyrehtedmvilhou.
7. Evaluation process of the contractual services provided hereunder:

a Theoﬂiemofthepmieswiﬂeonductanewluationofconmwmvicu
mvHedbytheClnmbuundcrﬂﬁsConnmmhyearinthemomhof
Novemberandatothertilmasneeesmy.

b. Developing problems should be promptly resolved through joint meetings of
the officers of the Chamber and TDA.

¢. The annual negotiation process shall include negotiations for compensation of
services and space provided by the Chamber.

d. The TDA budget year is July 1 to June 30, The Chairman of the TDA and the
PresidembftheChambermrespom‘bletonegoﬂatetheamw
compenssﬂonpaidtotbeClmnberbytheTDAﬁortomlmurvieuincluding
spneeinthevisitor'acenterbyAprﬂaoofeachycar.

law and official county government resolution. The failure to comply with
thisrequﬁ'emcmmayludtocivilorcrimimlremediesorpmmutionfor
-illegal conduct.

8. Standard Contract Provisions
a. Notice: AllmtieesunderlhisAgreementahnllbeinWriting,mdshallbe
deemedtohnvebeeqdulygivenonthedateofmiceifnrvedpﬂmmnyon
thepmytowhomthenotineistobegiven,orlfmailed,onthedateofm
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with the US Postal Service, to the party to whom notice is to be given by first
class mail, postage prepaid, registered or certified, if properly addressed to the
party at his address as set forth below, or at such other address as the party
may hereafter designate by written notice to the remaining parties:

1. TDA:
Transylvania County Tourism Development Authority,
Attention; Chairman, 175 East Main Street, Brevard, NC
28712

ii. Chamber:

b. Entire Agreement: All prior or contemporaneous understandings and
agreements of the partics are integrated and merged into this Agreement and
the instruments and agreements specifically referred to herein. No other
agreements or understandings exist prior to or contemporaneously with the
execution of this Agreement which are not reflected in writing herein at the
time of signing,

¢. Modification: This Agreement may be amended, modified, superseded, or
canceled only by a written instrument executed by all of the parties hereto.
Notice or knowledge of any matter shall not constitute a waiver of any
representation or warranty with respect to such matter. The waiver by any
party of any breach of any provision shall not be construed as a waiver of any
other provision by such party. Each party shall bave the right to waive
fulfillment of a condition or covenant or compliance with a representation or
warranty of which it is the beneficiary, but such waiver may be made only by
written instrument executed by such party.

d. Severgbilify: Any provision of this Agreement that is prohibited,
unenforceable, or not authorized in any jurisdiction shall, as to such
jurisdiction, be ineffective to the extent of such prohibition, unenforceability,
or non-authorization without invalidating the remaining provisions hereof or
miiztgbthe validity, enforceability, or legality of such provision in any other

n

¢. Binding Agreememt: This Agreement shall be binding not only upon the
parties hereto but also upon their heirs, executors, administrators, successors,
and assigns.

f. Non-Assignment: This Agreement shall not be assignable in whole or

inpanbyeitha'pntywnhouttheuprmwnttenoommduetobythemn-
assigning party any such assignment upon which assignment, the terms of this

TDA/Chamber Agreement Page 6 of 10



Agreement shall remain binding in full force and effect upon any such
Assignee,

8- Bules of Construction: This Agreement has been reached by an arms length
negotiation between the parties, and the rule of construction construing any
ambiguity, vagueness, or other uncertain term hereof against the drafter shall
not apply as aguinst any party hereto. In addition the headings of this
Agreement are intended for organizational purposes only and shall not be
relied upon in construing the meaning of any term herein.

b. Section Headings: The section headings contained herein are for reference
purposes only and shall not in any way affect the meaning or interpretation of
this Agreement.

i. Use of terms: Words used in this Agreement in the present tense include the
future as well as the present; words used in the masculine gender include the
feminine and neuter; the singular number includes the phural, and the plural
the singular; and word "person” includes a corporation as well as a naturai
person.

j- Standing and Authority: Both parties represent $o the other that they are duly
formed and validly existing corporate entities under the laws of the state of
North Carolina, and that they arc duly authorized by their internal governing
documents, any applicable internal governing body, and the laws of the state
of North Carolina to enter into the transactions contemplated by this
Agreement and 1o execute this Agresment in their corporate capacities thereby
binding their respective corporations to the terms of this Agreement.

IO g8 & i EGENL g _Suit: The m IHEby
wledge agree that all claims, disputes, or conflicts arising with
respect to any provision under this Agresment, or any rights and obligations
concerning the same, shall prior to any adjudication upon the merits in a court
of law of competent jurisdiction be submitted to a process of dispute
resolution called mediation.

i Mediation is that process which is described by North Carolina in its
Alternative Dispute Resolution Program through the Dispute
Resolution Commission. The parties agree that they will attempt to
agree on a North Carolina Certified Superior Court Mediator with the
understanding that this list is maintained by the North Carolina
Dispute Resolution Commission. Shouki the parties be unable to
agree, then that mediator who is next to be assigned on a case by Court
Administration in Transylvania County will be used as the mediator.
The parties shall share the costs of mediation equally and the parties
agree to mediate in good faith,

MICCILH
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l. Governing Law: This Agreement shall be governed by and construed and
enforced in accordance with the laws of the State of North Carolina,

m. Choice of Venue: Any law suit filed based upon this agreement shall be filed
within the jurisdiction of Transylvania County, NC, and both parties hereby
waive their rights to the extent allowed by law to contest this venne and/or to
request a transfer to another venue unless agreed to in writing by both perties.

n. Duplicate Execution: This Agreement may be executed in duplicate by the
parties in which event each executed copy hereof shall be deemed an original
document as between the parties.

ONE SIGNATURE PAGE FOLLOWS

IN WITNESS WHEREOF, the partics hereto, on the day and year first above written, having
read and fully understanding the terms of this Agreement, have personally executed this
Agreement, or have caused this Agreement to be executed in their corporate names by duly
authorized officers, and all parties intend their signatures below o be interpreted as the
placement of each party’s legal scal upon this instrument, conveying with it all the rights and
obligations that the placement of & legal seal may have under the laws of the State of North
Carolina.
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BREVARD/TRANSYLVANIA CHAMBER OF COMMERCE:

(, MY
GEAL Sy A LTO) Cobu
NAME

BY:

1G
ITS: (fns?. N
TITLE

TRANSYLVANIA COUNTY TOURISM DEVELOPMENT AUTHORITY:

BY: /bhﬁ»ﬂﬁ‘ (SEAL) A CHAEL HAw kwAS

SIGNATURE PRINT NAME
ITS: € HAVRMAY

TITLE
}v!m" ~M fﬁik:”ﬂ ~

Public of the “% County, NC, certify that

.... lppenndbefotemethudaymduclmowlodgedﬂut
- ly amhoﬂzed agent on behalf of TRANSYLVANIA COUNTY TOURISM
DEVELOPMBNT AUTHORITY, exccuted the foregoing instrument, Witness my hand official stamp or

‘z , 2008’9
thyo F“_'E-J MyConuniulon Expires: =6 -2 £ 2o/i
“*Notary Public Loygposen—

L, D ¥em rl Grorw a Notary Public of the g-_qg_.,h, {4 County, NC, certify that

, personally appeared before me this day and acknowledged that

be/she, as a duly authorized agent on behalf of BREVARD/TRANSYLVANIA CHAMBER OF

CO exeeutedthefu'egol?lmm Witness my hand official stamp or seal, this day
2008

My Commission Expires: 7 Ii_h?z

otary Publ
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with the US Postal Service, to the party to whom notice is to be given by first
class mail, postage prepaid, registered or certified, if properly addressed to the
party at his address as set forth below, or at such other address as the party
may hereafter designate by written notice to the remaining partics:

1. TDA:
Transylvania County Tourism Development Authority,
Attention: Chairman, 175 East Main Street, Brevard, NC
28712

it. Chamber: )71 \
&E‘Elﬁa‘:éé N_C. 2%1)

b. Entire Agreement: All prior or contemporancous understandings and
agreements of the parties are integrated and merged into this Agreement and
the instruments and agreements specifically referred to herein. No other
agreements or understandings exist prior to or contemporaneously with the
execution of this Agreement which are not reflected in writing herein at the
time of signing.

c. Modification: This Agreement may be amended, modified, superseded, or
canceled only by a written instrument executed by all of the parties hereto.
Notice or knowledge of any matter shall not constitute a waiver of any
repruenmionorwamntywithreapecttomhmw.mwﬂmbymy
putyofanybruchofmypmvisionshallnotbeeons&uedasawniwrofany
other provision by such party. Each party shall have the right to waive
fulfillment of a condition or covenant or compliance with a representation or
warranty of which it is the beneficiary, but such waiver may be made only by
written instrument executed by such party.

d. Severgbiliy: Any provision of this Agreement that is prohibited,
unenforceable, or not authorized in any jurisdiction shall as to such
jwiadictiombeine&cﬁvetothemunofsuchpmhibition.unenﬁmubﬂity.
or non-authorization without invalidating the remaining provisions hereof or
affecting the validity, enforceability, or legality of such provision in any other
Jurisdiction.

c. Binding Agreement: This Agreement shall be binding not only upon the
mdpmm' _he:etohnalsoupontheirheirs,execmon,admimtm SUCCessors,
assigns,

£ Non-Assigmment: This Agreement shall not be assignable in whole or
inpmbyeitherpany_whhoutthemwrmeneonsemwbytbmn-

assigning party any such assignment upon which assignment, the terms of this
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M Gmail . Clark Lovelace <clark@brevardncchamber.org>

TCT / Chamber Contract

Clark Lovelace <clark@brevardncchamber.org> - Sat, Feb 20, 2021 at 8:29 PM
To: Jonathan Griffin <Jonathan.Griffin@transylvaniacounty.org> '

Jonathan,

Attached Is the current contract and addendum. A new one is being finalized to begin on July 1, 2021. It will likely be
another one-year contract. Lef me know if any questions.

Clark E. Lovelace

Executive Director

Brevard/Transylvanla Chamber of Commerce
Transylvanla County Tourlsm Davelopment Authorlty

175 East Main St., Brevard NC, 28712 ‘

Chamber: 828-883-3700, brevardncchamber.org

TCTDA: 828-884-8900 / 800-648-4523, explorebrevard.com

2 attachments

) TCTDA - CoC Contract (2020-21).pdf
118K

ﬂ TCTDA = Chamber Contract Addendum (2020-21).pdf
73K



AGREEMENT TO MANAGE AND ADMINISTER THE SERVICES, DUTIES, & FUNDS
OF
TRANSYLVANIA COUNTY TOURISM DEVELOPMENT AUTHORITY

This AGREEMENT TO MANAGE & ADMINISTER THE SERVICES, DUTIES, & FUNDS
OF TRANSYLVANIA COUNTY TOURISM DEVELOPMENT AUTHORITY, (hereinafter
“Agreement” or “Contract”) is made and entered into on this the day of

. 2020 by and between the Brevard/Transylvania Chamber of Commerce
(hereinafter called “Chamber”) and the Transylvania County Tourism Development Authority
(hereinafter called “TCT”);

WITNESSETH:

WHEREAS, Chamber is a not for profit organization with one of its purposes promoting
business through the advancement of visitor and recreational interests in Transylvania County;
and

WHEREAS, TCT is a public authority under the Local Government Budget and Fiscal Control
Act, and is authorized pursuant to Resolution Number 053-86 of the Transylvania Board of
County Commissioners to expend money collected from the accommodations tax to develop and
promote visitation to Transylvania County, and is authorized to contract with either public or
private agencies in furtherance of such purposes; and

WHEREAS, TCT desires to have Chamber perform specific visitor development and
promotional services as more particularly described hereinbelow on TCT’s behalf, and Chamber
mutually desires to perform said services:

NOW THEREFORE, in consideration of the mutual covenants contained herein, and other good
and valuable consideration the receipt and adequacy of which are hereby acknowledged, the
undersigned parties agree to be bound by the following terms and conditions:

1. Term: This Agreement shall have an initial term of one year, which shall begin
on July 1™, 2020 and shall end on June 30%, 2021. There shall be no automatic
renewal of this Agreement following the initial term for any period of time without
the signed written consent of both parties thereto. Notwithstanding the foregoing, in
the event that services continue to be rendered by Chamber to TCT following the end
of the initial term described hereinabove, the terms and conditions of this Agreement
shall continue in full force and effect for so long as the TCT recognizes the provision
of such services by continuing to budget and pay for said services in a manner not
inconsistent with the course of performance by these parties during the initial term of
this Agreement. In the event of such informal extension under the terms of this
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Agreement, either party shall reserve the unilateral right to terminate this Agreement
by providing the other 90 days written notice notwithstanding any other term or
provision contained herein,

2. Termination: If either party wishes to terminate this Agreement prior to the end of the
one-year term, they may request for early termination by providing the other party
written notice of their desire to terminate with the requested termination date which
notice shall be delivered in accordance with any Notice provision of this Agreement
or otherwise actually delivered to such party. The receiving party shall have the
option to: 1) approve the proposed effective date, 2) reject the notice to terminate
altogether as ineffective and require the sender to comply with the terms of this
Agreement. Failure of a receiving party who receives notice of a request for early
termination, to notify the sender as to its choice of options above within 30 days of
the receipt thereof, shall result in the default choice of option one (1) as described
hereinabove.

3. Compensation: During the fiscal year of 2021 (July 1%, 2020 — June 30%, 2021) TCT
agrees to pay Chamber the sum of not less than One Hundred Sixty-Three Thousand
Dollars ($163,000.00) for the services rendered to TCT by Chamber pursuant to this
Agreement. TCT funding is contingent upon the budgeting of funds as allocated to
TCT by the Transylvania County Board of Commissioners, and any other sources of
funds which the TCT may acquire from time to time.

4. Indemnification: Chamber shall hold TCT harmless from and indemnify TCT
against any and all damages or injury ariging from any and all actions, suits, claims,
or other liabilities which may arise from Chamber’s performance of the terms of this
Agreement as contemplated herein, or from Chamber’s performance or provision of
any other services rendered to TCT or on TCT’s behalf to any third party as part of
Chamber’s duties contemplated by this Agreement or otherwise agreed to in writing
between the parties hereto, Likewise the TCT shall hold the Chamber harmless from
and indemnify Chamber against any and all damages or injury arising from any and
all actions, suits, claims, or other liabilities which may arise from TCT's performance
of the terms of this Agreement as contemplated herein,

a, Notwithstanding anything to the contrary contained herein, the foregoing
indemnification of TCT by Chamber shall not apply in any situation where the
damage or injury for which indemmification by TCT is claimed, was
proximately caused by the intentional misconduct or gross negligence of TCT.

5. TCT Board Approval: TCT shall present its annual budget to the Chamber with the
understanding that funds may only be dispersed by the Chamber on TCT’s behalf as
dictated by the budget. No unauthorized action taken by the Chamber which shall
cause the expenditure of TCT funds, or be billed to the TCT for the reimbursement
therefore, shall be taken unless dictated by the budget or without first obtaining the
written consent thereto of the TCT Board of Directors.
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6. Chamber shall provide the following services to TCT:

a. Supervise, manage, and/or coordinate all TCT advertising and marketing
activities whether through the Chamber staff or through an outside agency,
including, but not limited to:

i. Overseeing and coordinating all primary elements of marketing and
promotion for a destination management organization — advertising,
public relations, website, email distribution, social media, collateral,
billboards, signage, and local tourism partner programs,

ii. Collaborating with TCT board or assigned committee to create and
fulfill an annual marketing plan defining all elements of planned
marketing and promotion for each fiscal year,

b. Supervise, manage, and/or coordinate all TCT administrative and operational
activities outside of advertising and marketing, including, but not limited to:

i. Supporting the TCT Board of Directors so it may adequately perform
its legal and management duties, including but not limited to:

1. Communicating with the TCT Board as needed to facilitate
meetings, record and distribute minutes of meetings, and
provide reasonably necessary information to the Board,
Reporting to the TCT Board certain monthly statistics for
which a reasonable request may be made by the TCT Board as
it sees necessary from time to time,

3. Providing monthly activity and financial reports to the TCT
Board and providing other financial information as directed
herein, or as otherwise reasonably requested by the Board.

ii. Managing budgeted funds while keeping an up to date and accurate
record of all such financial transactions to meet goals of the TCT

Board,

iii. Managing and processing all disbursement and collection functions in
coordination with the Transylvania County Finance Office and Tax
Office,

iv. Preparing and presenting regular reports of TCT to the Transylvania

County Board of Commissioners in an open public meeting format if

so required,
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Vvii,

viii.

Supporting committees and programs dedicated to the fulfillment of
TCT’s role as a destination management organization, such as a grant
program and/or sustainability efforts,

Assistance, support, and communication with local tourism partners as
is reasonably expected for a destination management organization,

Representing TCT at local, regional, state, and national conferences or
similar events,

Duties as specified in a mutually agreed upon job description for the
Executive Director and staff supporting TCT.

¢. Supervise, manage, and/or coordinate a vibrant visitor center with well-trained
staff and/or volunteers providing necessary services, including, but not limited

to:

i.

ii.

iv.

Greeting walk-ins, providing information, and responding to requests
and otherwise generally assist such walk-ins with any reasonable
needs or inquiries they may have,

Receiving telephone calls on behalf of the TCT and responding to any
requests or inquiries as a result thereof within a reasonable period of
time after receipt,

Providing and maintaining in an organized manner, sufficient space,
equipment, and supplies in the Visitor Center to appropriately
welcome visitors to the community, and to display and adequately
provide to visitors appropriate tourism promotional materials as may
exist at the time of this Agreement or as may be developed by
Chamber with TCT approval in the performance of this Agreement, or
as may be provided to Chamber by TCT hereinafter.

Coordinating brochure distribution to local partners and via mail to
visitor/welcome centers and other individuals or organizations as
requested,

Overseeing and managing a limited supply of retail product with TCT
logo available for purchase at the visitor center,

Represent TCT and host local information booth at key events in
Transylvania County.

d. Provide usage of a facility with appropriate office space to serve as
headquarters for TCT, including, but not limited to:
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i. A location with a physical address to receive mail and perform other
duties typically associated with the office of a destination management
organization,

ii. Office space with basic furniture and supplies to accommodate staff
dedicated to TCT duties at an appropriate level based on this
Agreement,

ili. Available meeting space for TCT board and committees to use as
necessary from time to time

e. Providing the necessary Chamber staff to adequately fulfill the terms of this
contract, including, but not limited to duties as specified in a mutually agreed
upon job description for the Executive Director and staff supporting TCT, as
well as to otherwise perform the duties and obligations of Chamber to TCT as
set forth herein.

f. Exercising good faith in the comprehensive management of any staff,
employees, independent contractors, or other agents with respect to assigning
the duties and responsibilities thereof, and otherwise managing the staff and
all other resources whether humen or not, available and dedicated to fulfilling
the services and obligations of TCT to the public.

i. Chamber shall be solely responsible for the hiring, evaluation,
compensation, benefits, maintenance of any insurance or withholdings
tax that may be required, termination, and all other matters of a human
resources related nature pertaining to the Chamber’s employees or any
other agent engaged by the Chamber whether directly or indirectly, to
provide any services described herein to TCT or on TCT’s behalf.

g. TCT agrees to bear sole financial responsibility for all direct costs of visitor
inquiry fulfillment and related services under the terms of this Agreement up
to the amount budgeted and specifically authorized by TCT for each of the
following items only unless otherwise agreed to and authorized by TCT in
writing,

i. The cost of telephone/internet/cable service required for the visitor
center and personnel primarily performing duties outlined in this
Agreement,

ii. The cost of postage for bulk TCT mailings and for regular visitor and
related correspondence,

iit. The cost of labels, envelopes and all material necessary for brochures
and other similar mailings for inquiries,
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iv. The cost of all supplies required for information booths or other
related services,

v. The cost of outside marketing and brochure distribution services
engaged, if any,

vi. The cost of conferences and travel if solely related to visitors.

7. Evaluation process of the contractual services provided hereunder:

a.

The officers of the parties will conduct an evaluation of contractual services
provided by the Chamber under this Contract each year in the month of April
and at other times as necessary.

Issues associated with this agreement should be promptly resolved through
joint meetings of the officers of the Chamber and TCT.

The annual negotiation process shall include negotiations for compensation of
services and space provided by the Chamber, along with appropriate cost of
living increases.

The TCT budget year is July 1 to June 30. The Chair of TCT and the
President of the Chamber are responsible to negotiate the annual
compensation paid to the Chamber by the TCT for tourism services including
space in the visitor center by April 30 of each year.

The source of TCT funds is a government-imposed tax on accommodations
and must be used for visitor promotion and enhancement as required by state
law and official county government resolution. The failure to comply with
this requirement may lead to civil or criminal remedies or prosecution for
illegal conduct.

8. Standard Contract Provisions

i, Notice: All notices under this Agreement shall be in writing, and shall
be deemed to have been duly given on the date of service if served
personally on the party to whom the notice is to be given, or if mailed,
on the date of deposit with the US Postal Service, to the party to whom
notice is to be given by first class mail, postage prepaid, registered or
certified, if properly addressed to the party at his address as set forth
below, or at such other address as the party may hereafter designate by
written notice to the remaining parties:

ICT:
Transylvania County Tourism Development Authority,
Attention: Chair, 175 East Main Street, Brevard, NC 28712
Chamber:
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Brevard/Transylvania Chamber of Commerce,
Attention President, 175 East Main Street, Brevard, NC 28712

b. Entire Agreement: All prior or contemporaneous understandings and
agreements of the parties are integrated and merged into this Agreement and
the instruments and agreements specifically referred to herein. No other
agreements or understandings exist prior to or contemporaneously with the
execution of this Agreement which are not reflected in writing herein at the
time of signing,.

¢. Modification: This Agreement may be amended, modified, superseded, or
canceled only by a written instrument executed by all of the parties hereto.
Notice or knowledge of any matter shall not constitute a waiver of any
representation or warranty with respect to such matter. The waiver by any
party of any breach of any provision shall not be construed as a waiver of any
other provision by such party. Each party shall have the right to waive
fulfillment of a condition or covenant or compliance with a representation or
warranty of which it is the beneficiary, but such waiver may be made only by
written instrument executed by such party.

d. Severability: Any provision of this Agreement that is prohibited,
unenforceable, or not authorized in any jurisdiction shall, as to such
jurisdiction, be ineffective to the extent of such prohibition, unenforceability,
or non-authorization without invalidating the remaining provisions hereof or
affecting the validity, enforceability, or legality of such provision in any other
jurisdiction,

e. Binding Agreement: This Agreement shall be binding not only upon the
parties hereto but also upon their administrators, successors, and assigns.

f. Non-Assignment: This Agreement shall not be assignable in whole or in part
by either party without the express written consent thereto by the non-
assigning party any such assignment upon which assignment, the terms of this
Agreement shall remain binding in full force and effect upon any such
Asgignee,

8. Rules of Construction: This Agreement has been reached by an arms length
negotiation between the parties, and the rule of construction construing any
ambiguity, vagueness, or other uncertain term hereof against the drafter shall
not apply as against any party hereto. In addition, the headings of this
Agreement are intended for organizational purposes only and shall not be
relied upon in construing the meaning of any term herein.

h, Section Headings: The section headings contained herein are for reference

purposes only and shall not in any way affect the meaning or interpretation of
this Agreement.
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i. Use of terms: Words used in this Agreement in the present tense include the
future as well as the present; words used in the masculine gender include the
feminine and neuter; the singular number includes the plural, and the plural
the singular; and word "person" includes a corporation as well as a natural

person.

j. Standing and Authority: Both parties represent to the other that they are duly
formed and validly existing corporate entities under the laws of the state of
North Carolina, and that they are duly authorized by their internal governing
documents, any applicable internal goveming body, and the laws of the state
of North Carolina to enter into the transactions contemplated by this
Agreement and to execute this Agreement in their corporate capacities thereby
binding their respective corporations to the terms of this Agreement,

k. Mediation as a Condition Precedent to Filing Suit: The parties hereby
acknowledge and agree that all claims, disputes, or conflicts arising with
respect to any provision under this Agreement, or any rights and obligations
concemning the same, shall prior to any adjudication upon the merits in a court
of law of competent jurisdiction be submitted to a process of dispute
resolution called mediation.

i, Mediation is that process which is described by North Carolina in its
Alternative Dispute Resolution Program through the Dispute
Resolution Commission. The parties agree that they will attempt to
agree on a North Carolina Certified Superior Court Mediator with the
understanding that this list is maintained by the North Carolina
Dispute Resolution Commission. Should the parties be unable to
agree, then that mediator who is next to be assigned on a case by Court
Administration in Trangsylvania County will be used as the mediator.
The parties shall share the costs of mediation equally and the parties
agree to mediate in good faith.

l. Governing Law: This Agreement shall be governed by and construed and
enforced in accordance with the laws of the State of North Carolina.

m. Choice of Venue: Any law suit filed based upon this agreement shall be filed
within the jurisdiction of Transylvania County, NC, and both parties hereby
waive their rights to the extent allowed by law to contest this venue and/or to
request a transfer to another venue unless agreed to in writing by both parties.

n. Duplicate Execution: This Agreement may be executed in duplicate by the
parties in which event each executed copy hereof shall be deemed an original
document as between the parties.

ONE SIGNATURE PAGE FOLLOWS
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IN WITNESS WHEREOQF, the parties hereto, on the day and year first above written, having
read and fully understanding the terms of this Agreement, have personally executed this
Agreement, or have caused this Agreement to be executed in their corporate names by duly
authorized officers, and all parties intend their signatures below to be interpreted as the
placement of each party’s legal seal upon this instrument, conveying with it all the rights and
obligations that the placement of a legal seal may have under the laws of the State of North
Carolina.

BREVARD/TRANSYLVANIA CHAMBER OF COMMERCE:

BY: (SEAL)
SIGNATURE PRINT NAME

ITS:

TITLE

TRANSYLVANIA COUNTY TOURISM DEVELOPMENT AUTHORITY:

BY: (SEAL)
SIGNATURE PRINT NAME
ITS:
TITLE
I, _, a Notary Public of the _ _ County, NC, certify that

_. personally appeared before me this day and acknowledged that
he/she, as a duly authorized agent on behalf of TRANSYLVANIA COUNTY TOURISM
DEVELOPMENT AUTHORITY, executed the foregoing instrument, Witness my hand official stamp or

seal, this day of _.2020.
My Commission Expires:
Notary Public
I, , 8 Notary Public of the County, NC, certify that

. personally appeared before me this day and acknowledged that
he/she, as a duly authorized agent on behalf of BREVARD/TRANSYLVANIA CHAMBER OF

COMMERCE, executed the foregoing instrument. Witness my hand official stamp or seal, this day
of . 2020.

My Commission Expires:
Notary Public
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ADDENDUM TO JULY 1, 2020 — JUNE 30, 2021, AGREEMENT
TO MANAGE AND ADMINISTER THE SERVICES, DUTIES & FUNDS
OF
TRANSYLVANIA COUNTY TOURISM DEVELOPMENT AUTHORITY

The parties associated with this Addendum, the same parties associated with the original contract, are
the Brevard/Transylvania Chamber of Commerce (herein after called “Chamber”) and the Transylvania
County Tourism Development Authority (herein after called “TCT”). This Addendum represents
compensation and services above and beyond the original Agreement and all elements of said
agreement remain in full force.

1. Term: This Addendum applies for the same dates as the Agreement, July 1, 2020 through June
30, 2021.

2. Compensation: TCT shall pay Chamber $47,000 for the provision of mutually agreed upon
services that are above and beyond the services outlined in the Agreement.

3. Services: Chamber shall provide the following services to TCT:

a. Fulfillment of services that have historically been paid to a third party under the
coordination and supervision of Chamber as defined in the Agreement, including, but
not limited to:

i. In-house marketing services as covered in section 6(a)(i),
ii. Local collateral distribution as covered in section 6(c)(iv),

b. An enhanced level of service beyond standard levels as defined in the Agreement,

including, but not limited to:
i. Support and communication to local tourism partners as covered in section
6(b)(vi),
ii. Representing TCT at local conferences as covered in section 6(b)(vii),
iii. Representing TCT at information booths as covered in section 6(c)(vi),
¢. Usage of office space as covered in section 6(d)(ii),
d. Other mutually agreed upon services.

4. Termination: Either party may terminate this Addendum prior to the end of the one-year term
with a minimum of sixty (60) day notice. They may do so by providing the other party written
notice of their desire to terminate which notice shall be delivered in accordance with any
Notice provision of the Agreement or otherwise actually delivered to such party.

ONE SIGNATURE PAGE FOLLOWS



IN WITNESS WHEREOF, the parties hereto, on the day and year first above written, having read and
fully understanding the terms of this Agreement, have personally executed this Agreement, or have
caused this Agreement to be executed in their corporate names by duly authorized officers, and all parties
intend their signatures below to be interpreted as the placement of each party’s legal seal upon this
instrument, conveying with it all the rights and obligations that the placement of a legal seal may have
under the laws of the State of North Carolina.

BREVARD/TRANSYLVANIA CHAMBER OF COMMERCE:

BY: (SEAL)
SIGNATURE PRINT NAME

ITS:

TITLE

TRANSYLVANIA COUNTY TOURISM DEVELOPMENT AUTHORITY:

BY: (SEAL)
SIGNATURE PRINT NAME

ITS:

TITLE

L , & Notary Public of the County, NC, certify that
, personally appeared before me this day and acknowledged that he/she, as

a duly authorized agent on behalf of TRANSYLVANIA COUNTY TOURISM DEVELOPMENT AUTHORITY,

executed the foregoing instrument. Witness my hand official stamp or seal, this day of
, 2020,
My Commission Expires:
Notary Public
I . 8 Notary Public of the County, NC, certify that

. personally appeared before me this day and acknowledged that he/she, as
a duly authorized agent on behalf of BREVARD/TRANSYLVANIA CHAMBER OF COMMERCE, executed
the foregoing instrument. Witness my hand official stamp or seal, this day of ;
2020.

My Commission Expires:

Notary Public



Gmail Clark Lovelace <clark@brevardncchamber.org>

RE: TCTDA/Chamber Agreement

1 message

Layton Parker <layton@comporium.net> Mon, Feb 22, 2021 at 2:22 PM
To: Clark Lovelace <clark@brevardncchamber.org>, Tracie Trusler <tracie.trusler@gmail.com>, Jeff Joyce
<joycejj@brevard.edu>, Courtney Mason <cmason@domokur.com>

Looks good to me. | agree with the auto renewal condition if either party does not notify the other prior to December 31.

From: Clark Lovelace <clark@brevardncchamber.org>

Sent: Friday, February 19, 2021 3:19 PM

To: Layton Parker <layton@comporium.net>; Tracle Trusler <iracie.trusler@gmail.com>; Jeff Joyce
<joycejj@brevard.edu>; Courtney Mason <cmason@domokur.com>

Subject: TCTDA/Chamber Agresment

I'm glad we could catch up a couple of weeks ago to discuss the Chamber/TCT contract. Attached are an updated
contract and addendum with changes highlighted. Below is a racap of what was discussed and decided. Please review
and let me know if any questions or comments.

Discussion Summary:

» Primary contract remains annual with a rate change to $167,000

» Renewal was altered to essentially require a six-month notice to terminate the primary agreement at the end of
the one-year term or any time thereafter. This ensurses if we end up where we are today, either party would have
more than a few months to deal with a canceled or significantly altered agreement.

» Annual addendum rate changed to $48,000

» Addendum continues to allow termination with 60-day notice

Clark E. Lovelace
Executive Director
Brevard/Transylvania Chamber of Commerce

Transylvania County Tourlsm Development Authority
175 East Main St., Brevard NC, 28712

Chamber: 828-883-3700, brevardncchamber.org
TCTDA: 828-884-8900 / 800-648-4523, explorebrevard.com

BREVARD
|




AGREEMENT TO MANAGE AND ADMINISTER THE SERVICES, DUTIES, & FUNDS
OF
TRANSYLVANIA COUNTY TOURISM DEVELOPMENT AUTHORITY

This AGREEMENT TO MANAGE & ADMINISTER THE SERVICES, DUTIES, & FUNDS
OF TRANSYLVANIA COUNTY TOURISM DEVELOPMENT AUTHORITY, (hereinafter
“Agreement” or “Confract”) is made and entered into on this the day of

. B0 by and between the Brevard/T ransylvania Chamber of Commerce
(hereinafter called “Chamber”) and the Transylvania County Tourism Development Authority
(hereinafter called “TCT™);

WITNESSETH:

WHEREAS, Chamber is a not for profit organization with one of its purposes promoting
business through the advancement of visitor and recreational interests in Transylvania County;
and

WHEREAS, TCT is a public authority under the Local Government Budget and Fiscal Control
Act, and is authorized pursuant to Resolution Number 053-86 of the Transylvania Board of
County Commissioners to expend money collected from the accommodations tax to develop and
promote visitation to Transylvania County, and is authorized to contract with either public or
private agencies in furtherance of such purposes; and

WHEREAS, TCT desires to have Chamber perform specific visitor development and
promotional services as more particularly described hereinbelow on TCT’s behalf, and Chamber
mutually desires to perform said services:

NOW THEREFORE, in consideration of the mutual covenants contained herein, and other good
and valuable consideration the receipt and adequacy of which are hereby acknowledged, the
undersigned parties agree to be bound by the following terms and conditions:
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2. Termination: If either party wishes to terminate this Agreement prior to the end of the
one-year term, they may request for early termination by providing the other party
written notice of their desire to terminate with the requested termination date which
notice shall be delivered in accordance with any Notice provision of this Agreement
or otherwise actually delivered to such party. The receiving party shall have the
option to: 1) approve the proposed effective date, 2) reject the notice to terminate
altogether as ineffective and require the sender to comply with the terms of this
Agreement, Failure of a receiving party who receives notice of a request for early
termination, to notify the sender as to its choice of options above within 30 days of
the receipt thereof, shall result in the default choice of option one (1) as described
hereinabove.

3. Compensation: During the fiscal year of B§&¥ (July 1%, Jd¥ ~ June 30, 8% TCT
agrees to pay Chamber the sum of not less than One Hundred Sixty-Sesy Thousand
Dollars ($16[f,000.00) for the services rendered to TCT by Chamber pursuant to this
Agreement. TCT funding is contingent upon the budgeting of funds as allocated to
TCT by the Transylvania County Board of Commissioners, and any other sources of
funds which the TCT may acquire from time to time.

4, Indemnification: Chamber shall hold TCT harmless from and indemnify TCT
against any and all damages or injury arising from any and all actions, suits, claims,
or other liabilities which may arise from Chamber’s performance of the terms of this
Agreement as contemplated herein, or from Chamber’s performance or provision of
any other services rendered to TCT or on TCT’s behalf to any third party as part of
Chamber’s duties contemplated by this Agreement or otherwise agreed to in writing
between the parties hereto. Likewise the TCT shall hold the Chamber harmless from
and indemnify Chamber against any and all damages or injury arising from any and
all actions, suits, claims, or other liabilities which may arise from TCT’s performance
of the terms of this Agreement as contemplated herein.

a. Notwithstanding anything to the contrary contained herein, the foregoing
indemnification of TCT by Chamber shall not apply in any situation where the
damage or injury for which indemnification by TCT is claimed, was
proximately caused by the intentional misconduct or gross negligence of TCT.

5. TCT Board Approval: TCT shall present its annual budget to the Chamber with the
understanding that funds may only be dispersed by the Chamber on TCT’s behalf as
dictated by the budget. No unauthorized action taken by the Chamber which shall
cause the expenditure of TCT funds, or be billed to the TCT for the reimbursement
therefore, shall be taken unless dictated by the budget or without first obtaining the
written consent thereto of the TCT Board of Directors.

6. Chamber shall provide the following services to TCT:
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a. Supervise, manage, and/or coordinate all TCT advertising and marketing
activities whether through the Chamber staff or through an outside agency,
including, but not limited to:

i. Overseeing and coordinating all primary elements of marketing and
promotion for a destination management organization — advertising,
public relations, website, email distribution, social media, collateral,
billboards, signage, and local tourism partner programs,

ii. Collaborating with TCT board or assigned committee to create and
fulfill an annual marketing plan defining all elements of planned
marketing and promotion for each fiscal year.

b. Supervise, manage, and/or coordinate all TCT administrative and operational
activities outside of advertising and marketing, including, but not limited to:

i. Supporting the TCT Board of Directors so it may adequately perform
its legal and management duties, including but not limited to:

1. Communicating with the TCT Board as needed to facilitate
meetings, record and distribute minutes of meetings, and
provide reasonably necessary information to the Board,

2. Reporting to the TCT Board certain monthly statistics for
which a reasonable request may be made by the TCT Board as
it sees necessary from time to time,

3. Providing monthly activity and financial reports to the TCT
Board and providing other financial information as directed
herein, or as otherwise reasonably requested by the Board.

ii. Managing budgeted funds while keeping an up to date and accurate
record of all such financial transactions to meet goals of the TCT
Board,

iii. Managing and processing all disbursement and collection functions in
coordination with the Transylvania County Finance Office and Tax
Office,

iv. Preparing and presenting regular reports of TCT to the Transylvania
County Board of Commissioners in an open public meeting format if
S0 required,

v. Supporting committees and programs dedicated to the fulfillment of
TCT’s role as a destination management organization, such as a grant
program and/or sustainability efforts,

vi. Assistance, support, and communication with local tourism partners as
is reasonably expected for a destination management organization,
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vii. Representing TCT at local, regional, state, and national conferences or
similar events,

viii. Duties as specified in a mutually agreed upon job description for the
Executive Director and staff supporting TCT.

¢. Supervise, manage, and/or coordinate a vibrant visitor center with well-trained
staff and/or volunteers providing necessary services, including, but not limited
to:

i. Greeting walk-ins, providing information, and responding to requests
and otherwise generally assist such walk-ins with any reasonable
needs or inquiries they may have,

ii. Receiving telephone calls on behalf of the TCT and responding to any
requests or inquiries as a result thereof within a reasonable period of
time after receipt,

iii. Providing and maintaining in an organized manner, sufficient space,
equipment, and supplies in the Visitor Center to appropriately
welcome visitors to the community, and to display and adequately
provide to visitors appropriate tourism promotional materials as may
exist at the time of this Agreement or as may be developed by
Chamber with TCT approval in the performance of this Agreement, or
as may be provided to Chamber by TCT hereinafter.

iv. Coordinating brochure distribution to local partners and via mail to
visitor/welcome centers and other individuals or organizations as
requested,

v. Overseeing and managing a limited supply of retail product with TCT
logo available for purchase at the visitor center,

vi. Represent TCT and host local information booth at key events in
Transylvania County.

d. Provide usage of a facility with appropriate office space to serve as
headquarters for TCT, including, but not limited to:

i. A location with a physical address to receive mail and perform other

duties typically associated with the office of a destination management
organization,
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ii. Office space with basic furniture and supplies to accommodate staff
dedicated to TCT duties at an appropriate level based on this
Agreement,

iii. Available meeting space for TCT board and committees to use as
necessary from time to time

e. Providing the necessary Chamber staff to adequately fulfill the terms of this
contract, including, but not limited to duties as specified in a mutually agreed
upon job description for the Executive Director and staff supporting TCT, as
well as to otherwise perform the duties and obligations of Chamber to TCT as
set forth herein.

f. Exercising good faith in the comprehensive management of any staff,
employees, independent contractors, or other agents with respect to assigning
the duties and responsibilities thereof, and otherwise managing the staff and
all other resources whether human or not, available and dedicated to fulfilling
the services and obligations of TCT to the public.

i. Chamber shall be solely responsible for the hiring, evaluation,
compensation, benefits, maintenance of any insurance or withholdings
tax that may be required, termination, and all other matters of a human
resources related nature pertaining to the Chamber’s employees or any
other agent engaged by the Chamber whether directly or indirectly, to
provide any services described herein to TCT or on TCT’s behalf.

g. TCT agrees to bear sole financial responsibility for all direct costs of visitor
inquiry fulfillment and related services under the terms of this Agreement up
to the amount budgeted and specifically anthorized by TCT for each of the
following items only unless otherwise agreed to and authorized by TCT in

writing,

i. The cost of telephone/internet/cable service required for the visitor
center and personnel primarily performing duties outlined in this

Agreement,

ii. The cost of postage for bulk TCT mailings and for regular visitor and
related correspondence,

iii. The cost of labels, envelopes and all material necessary for brochures
and other similar mailings for inquiries,

iv. The cost of all supplies required for information booths or other
related services,
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v. The cost of outside marketing and brochure distribution services
engaged, if any,

vi. The cost of conferences and travel if solely related to visitors,
7. Evaluation process of the contractual services provided hereunder:

a. The officers of the parties will conduct an evaluation of contractual services
provided by the Chamber under this Contract each year in the month of April
and at other times as necessary.

b. Issues associated with this agreement should be promptly resolved through
joint meetings of the officers of the Chamber and TCT.

c. The annual negotiation process shall include negotiations for compensation of
services and space provided by the Chamber, along with appropriate cost of
living increases.

d. The TCT budget year is July 1 to June 30. The Chair of TCT and the
President of the Chamber are responsible to negotiate the annual
compensation paid to the Chamber by the TCT for tourism services including
space in the visitor center by April 30 of each year.

e. The source of TCT funds is a ' government-imposed tax on accommodations
and must be used for visitor promotion and erhancement as required by state
law and official county government resolution. The failure to comply with
this requirement may lead to civil or criminal remedies or prosecution for
illegal conduct.

8. Standard Contract Provisions

i. Notice: All notices under this Agreement shall be in writing, and shall
be deemed to have been duly given on the date of service if served
personally on the party to whom the notice is to be given, or if mailed,
on the date of deposit with the US Postal Service, to the party to whom
notice is to be given by first class mail, postage prepaid, registered or
certified, if properly addressed to the party at his address as set forth
below, or at such other address as the party may hereafter designate by
written notice to the remaining parties:

ICT:
Transylvania County Tourism Development Authority,
Attention: Chair, 175 East Main Street, Brevard, NC 28712
Chamber:
Brevard/Transylvania Chamber of Commerce,
Attention: President, 175 East Main Street, Brevard, NC 28712
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b. Entire Agreement:. All prior or contemporaneous understandings and
agreements of the parties are integrated and merged into this Agreement and
the instruments and agreements specifically referred to herein. No other
agreements or understandings exist prior to or contemporaneously with the
execution of this Agreement which are not reflected in writing herein at the
time of signing.

¢. Modification: This Agreement may be amended, modified, superseded, or
canceled only by a written instrument executed by all of the parties hereto.
Notice or knowledge of any matter shall not constitute a waiver of any
representation or warranty with respect to such matter. The waiver by any
party of any breach of any provision shall not be construed as a waiver of any
other provision by such party. Each party shall have the right to waive
fulfillment of a condition or covenant or compliance with a representation or
warranty of which it is the beneficiary, but such waiver may be made only by
written instrument executed by such party.

d. Severabilirv: Any provision of this Agreement that is prohibited,
unenforceable, or not authorized in any jurisdiction shall, as to such
jurisdiction, be ineffective to the extent of such prohibition, unenforceability,
or non-authorization without invalidating the remaining provisions hereof or
affecting the validity, enforceability, or legality of such provision in any other
jurisdiction.

e. Binding Agreement: This Agreement shall be binding not only upon the
parties hereto but also upon their administrators, successors, and assigns.

f. Non-Assignment. This Agreement shall not be assignable in whole or in part
by either party without the express written consent thereto by the non-
assigning party any such assignment upon which assignment, the terms of this
Agreement shall remain binding in full force and effect upon any such
Assignee.

g. Rules of Construction: This Agreement has been reached by an arms length
negotiation between the parties, and the rule of construction construing any
ambiguity, vagueness, or other uncertain term hereof against the drafter shall
not apply as against any party hereto. In addition, the headings of this
Agreement are intended for organizational purposes only and shall not be
relied upon in construing the meaning of any term herein,

h. Section Headings: The section headings contained herein are for reference
purposes only and shall not in any way affect the meaning or interpretation of
this Agreement.

i. Use of terms: Words used in this Agreement in the present tense include the
future as well as the present; words used in the masculine gender include the
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feminine and neuter; the singular number includes the plural, and the plural
the singular; and word "person” includes a corporation as well as a natural
person.

j- Standing and Authorir: Both parties represent to the other that they are duly
formed and validly existing corporate entities under the laws of the state of
North Carolina, and that they are duly authorized by their internal governing
documents, any applicable internal governing body, and the laws of the state
of North Carolina to enter into the transactions contemplated by this
Agreement and to execute this Agreement in their corporate capacities thereby
binding their respective corporations to the terms of this Agreement.

k. Mediation as _a Condition Precedent to Filine Suit: The parties hereby
acknowledge and agree that all claims, disputes, or conflicts arising with
respect to any provision under this Agreement, or any rights and obligations
concerning the same, shall prior to any adjudication upon the merits in a court
of law of competent jurisdiction be submitted to a process of dispute
resolution called mediation.

i, Mediation is that process which is described by North Carolina in its
Alternative Dispute Resolution Program through the Dispute
Resolution Commission. The parties agree that they will attempt to
agree on a North Carolina Certified Superior Court Mediator with the
understanding that this list is maintained by the North Carolina
Dispute Resolution Commission. Should the parties be unable to
agree, then that mediator who is next to be assigned on a case by Court
Administration in Transylvania County will be used as the mediator.
The parties shall share the costs of mediation equally and the parties
agree to mediate in good faith.

I Governing Law: This Agreement shall be governed by and construed and
enforced in accordance with the laws of the State of North Carolina.

m. Choice of Venue: Any law suit filed based upon this agreement shall be filed
within the jurisdiction of Transylvania County, NC, and both parties hereby
waive their rights to the extent allowed by law to contest this venue and/or to
request a transfer to another venue unless agreed to in writing by both parties.

n. Duplicate Execution: This Agreement may be executed in duplicate by the
parties in which event each executed copy hereof shall be deemed an original
document as between the parties.

ONE SIGNATURE PAGE FOLLOWS
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IN WITNESS WHEREQF, the parties hereto, on the day and year first above written, having
read and fully understanding the terms of this Agreement, have personally executed this
Agreement, or have caused this Agreement to be executed in their corporate names by duly
authorized officers, and all parties intend their signatures below to be interpreted as the
placement of each party’s legal seal upon this instrument, conveying with it all the rights and
obligations that the placement of a legal seal may have under the laws of the State of North
Carolina.

BREVARD/TRANSYLVANIA CHAMBER OF COMMERCE:

BY: (SEAL)
SIGNATURE PRINT NAME

ITS:

TITLE

TRANSYLVANIA COUNTY TOURISM DEVELOPMENT AUTHORITY:

BY: ~ {SEAL) o -
SIGNATURE PRINT NAME

ITS:
TITLE

1, . a Notary Public of the County, NC, certify that

. personally appeared before me this day and acknowledged that
he/she, as a duly authorized agent on behalf of TRANSYLVANIA COUNTY TOURISM
DEVELOPMENT AUTHORITY, executed the foregoing instrument. Witness my hand official stamp or
seal, this day of . ,

- My Commission Expires:
Notary Public
L . a Notary Public of the County, NC, certify that
. personally appeared before me this day and acknowledged that
he/she, as a duly authorized agent on behalf of BREVARD/TRANSYLVANIA CHAMBER OF

COMMERCE, executed the foregoing instrument. Witness my hand official stamp or seal, this day
of : h

My Commission Expires: -
Notary Public
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ADDENDUM TO JULY 1, ji§#% — JUNE 30, §#§3, AGREEMENT
TO MANAGE AND ADMINISTER THE SERVICES, DUTIES & FUNDS
OF
TRANSYLVANIA COUNTY TOURISM DEVELOPMENT AUTHORITY

The parties associated with this Addendum, the same parties associated with the original contract, are
the Brevard/Transylvania Chamber of Commerce (herein after called “Chamber”) and the Transylvania
County Tourism Development Authority (herein after called “TCT™). This Addendum represents
compensation and services above and beyond the original Agreement and all elements of said
agreement remain in full force.

1. Term: This Addendum applies for the same dates as the Agreement, July 1, B@. through June

30, g8

2. Compensation: TCT shall pay Chamber $48,000 for the provision of mutually agreed upon
services that are above and beyond the services outlined in the Agreement.

3. Services: Chamber shall provide the following services to TCT:

a. Fulfillment of services that have historically been paid to a third party under the
coordination and supervision of Chamber as defined in the Agreement, including, but
not limited to:

i. In-house marketing services as covered in section 6(a)(i),
ii. Local collateral distribution as covered in section 6(c)(iv),

b. An enhanced level of service beyond standard levels as defined in the Agreement,

including, but not limited to:
i. Support and communication to local tourism partners as covered in section
6(b)(vi),
ii. Representing TCT at local conferences as covered in section 6(b)(vii),
iii. Representing TCT at information booths as covered in section 6(c)(vi),
c. Usage of office space as covered in section 6(d)(ii),
d. Other mutually agreed upon services.

4. Termination: Either party may terminate this Addendum prior to the end of the one-year term
with a minimum of sixty (60) day notice. They may do so by providing the other party written
notice of their desire to terminate which notice shall be delivered in accordance with any
Notice provision of the Agreement or otherwise actually delivered to such party.

ONE SIGNATURE PAGE FOLLOWS



IN WITNESS WHEREQOF, the parties hereto, on the day and year first above written, having read and
fully understanding the terms of this Agreement, have personally executed this Agreement, or have
caused this Agreement to be executed in their corporate names by duly authorized officers, and all parties
intend their signatures below to be interpreted as the placement of each party’s legal seal upon this
instrument, conveying with it all the rights and obligations that the placement of a legal seal may have
under the laws of the State of North Carolina.

BREVARD/TRANSYLVANIA CHAMBER OF COMMERCE:

BY: ~ (SEAL)
SIGNATURE PRINT NAME

ITS:

TITLE

TRANSYLVANIA COUNTY TOURISM DEVELOPMENT AUTHORITY:

BY: (SEAL) B
SIGNATURE PRINT NAME
ITS: B
TITLE
L . & Notary Public of the County, NC, certify that

. personally appeared before me this day and acknowledged that he/she, as
a duly authorized agent on behalf of TRANSYLVANIA COUNTY TOURISM DEVELOPMENT AUTHORITY,

executed the foregoing instrument. Witness my hand official stamp or seal, this day of
My Commission Expires:

Notary Public

L . a Notary Public of the County, NC, certify that

. personally appeared before me this day and acknowledged that he/she, as
a duly authorized agent on behalf of BREVARD/TRANSYLVANIA CHAMBER OF COMMERCE, executed
t_hg foregoing instrument. Witness my hand official stamp or seal, this day of

My Commission Expires:

N_ota.ry Public



Gmail Clark Lovelace <clark@brevardncchamber.org>

Closed Session
1 message

Clark Lovelace <clark@brevardncchamber.org> Wed, Feb 24, 2021 at 5:52 PM
To: "Layton Parker (TCT)" <layton@explorebrevard.com>
Cc: Corey Gafnea <corey@explorebrevard.com>

Layton,

As discussed, it will be best to go into a closed session to discuss the Chamber/TCT contract. This is permissible when
discussing a contract per open meetings laws in NC (chapter 143, article 33C, item 318.11, paragraph A, article 5 to be
exact).

When doing so, ask for a motion to go into closed session for the purpose of discussing a contract. Per usual, you will
need a second and offer for any discussion, then vote. You can then invite anyone you deesm appropriate to participate,
which we discussed as me, Corey, MJ, and Jonathan. Any others on the call would need to be asked to depart. This is
the last agenda item, but if they wanted to retum then we could get their contact info and Corey could reach out when the
meeting resumes. After the conversation, there needs to be a motion to end the closed session and return to the retreat
(plus second, discussion, and vote).

This part is for Corey.

» Minutes for the board meeting should reflect who made the motion and second, the reason for going Into closed
session, and the time. They should then reflect the same info (including the time) for returning to the meeting.

» There should be separate minutes for the closed session itself, which should Include the same header (date,
name, attendess, etc.). The body should simply include the closed session being called to order (with time), note
of any specific action ltems, and a comment about the meeting adjourning (with time).

Let me know if any questions.

Clark E. Lovelace

Executive Director

Brevard/Transylvania Chamber of Commerce
Transylvania County Tourlsm Development Authority

175 East Maln St., Brevard NC, 28712

Chamber: 828-883-3700, brevardncchamber.org

TCTDA: 828-884-8900 / 800-648-4523, explorebrevard.com
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M Gm aiﬂ Clark Lovelace <clark@brevardncchamber.org>

Re: open meetings followup

Clark Lovelace <clark@brevardncchamber.org> Fri, Feb 28, 2021 at 3:07 PM
To: Jonathan Griffin <Jonathan.Griffin@transylvaniacounty.org>
Cc: "Layton Parker (TCT)" <layton@explorebrevard.com>, Trisha Hogan <trisha.hogan@transylvaniacounty.org>

Noted. Glad we could catch up .

Clark E. Lovelace

Executlve Director

Brevard/Transylvania Chamber of Commerce
Transylvanla County Tourism Development Authorlty

175 East Main St., Brevard NC, 28712

Chamber: 828-883-3700, brevardncchamber.org

TCTDA: 828-884-8900 / 800-648-4523, explorebrevard.com

BREVARD

R B

On Fri, Feb 26, 2021 at 2:44 PM Jonathan Griffin <Jonathan.Griffin@transylvaniacounty.org> wrote:
Clark we just talked about this in person! But just for Layton's edification -

It's a contract “whereas TCT desires to have Chamber perform specific ... services”. The exemption applies to actual
individual employees, so if TCTDA hired its own executive director, you could cite that to go Into a closed session to
cover that individual. But just from my point of view, an easy work around Is the attomey/client privilege exemption
instead. Teague Campbell has staff readily avallable to the County we can use for that if we need to have an open
mesting.

Jonathan

From: Clark L.ovelace <clark@brevardncchamber.org>

Sent: Friday, February 28, 2021 1:53 PM

To: Jonathan Griffin <Jonathan.Griffin@transylvaniacounty.org>

Cc: Layton Parker {TCT) <layton@explorebrevard.com>; Trisha Hogan <trisha.hogan@transylvaniacounty.org>
Subject: Re: open meetings followup

A lot to digest. Thanks for the Info. Regarding the closed session, | looked it up prior to the meeting and thought the
item I've highlighted below would qualify. Am | wrong? it's crazy to think that the TCT board can't discuss their contract
that Includes elements of employee compensation in a closed session. You know more than me so | value your input,
We're actually doing much more to be compliant with open meetings laws today than when | started based on your
input,



Regarding the work group, I'd like to have a conversation with you and Commissioner Guice. | agree that buy-in from
the commissioners is important, but it seems that each of you see this as changing more of the relationship between
the county and TCT than | do. If TCT set up a 501(c)(6) like Explore Asheville that employed the staff In lleu of a
contract with the Chamber, in my estimation, nothing with the relationship with the county (from tax collection to county
finance to regular updates) would change. And, | leamed from Libby after the meeting that TCT operated without a
contract with the Chamber and Just a part-time director from the mid-80s to the mid-90s. So It actually used to be under
a structure more like what we'd be moving to. | actually want to learn more about that, and we can talk more about all
of this later, but thought I'd shars.

(a)

§ 143-318.11. Closed sessions.
Permitted Purposes. - It is the policy of this State that closed sessions shall be held only

when required to permit a public body to act in the public interest as permitted in this section. A
public body may hold a closed session and exclude the public only when a closed session is

required:

(D To prevent the disclosure of information that is privileged or
confidential pursuant to the law of this State or of the United States, or not
considered a public record within the meaning of Chapter 132 of the General
Statutes.

2 To prevent the premature disclosure of an honorary degree,
scholarship, prize, or similar award.

3) To consult with an attorney employed or retained by the public body
in order to preserve the attorney-client privilege between the attorney and the
public body, which privilege is hereby acknowledged. General policy matters
may not be discussed in a closed session and nothing herein shall be construed
to permit a public body to close a meeting that otherwise would be open
merely because an attorney employed or retained by the public body is a
participant. The public body may consider and give instructions to an attorney
concerning the handling or settlement of a claim, judicial action, mediation,
arbitration, or administrative procedure. If the public body has approved or
considered a settlement, other than a malpractice settlement by or on behalf of
a hospital, in closed session, the terms of that settlement shall be reported to
the public body and entered into its minutes as soon as possible within a
reasonable time after the settlement is concluded.

CY To discuss matters relating to the location or expansion of industries
or other businesses in the area served by the public body, including agreement
on a tentative list of economic development incentives that may be offered by
the public body in negotiations, or to discuss matters relating to military
installation closure or realignment. Any action approving the signing of an
economic development contract or commitment, or the action authorizing the
payment of economic development expenditures, shall be taken in an open
session.

(5) To establish, or to instruct the public body's staff or negotiating agents
concerning the position to be taken by or on behalf of the public body in
negotiating (i) the price and other material terms of a contract or proposed
contract for the acquisition of real property by purchase, option, exchange, or



lease; or (ii) the amount of compensation and other material terms of an
employment contract or proposed employment contract.

6) To consider the qualifications, competence, performance, character,
fitness, conditions of appointment, or conditions of initial employment of an
individual public officer or employee or prospective public officer or
employee; or to hear or investigate a complaint, charge, or grievance by or
against an individual public officer or employee. General personnel policy
issues may not be considered in a closed session. A public body may not
consider the qualifications, competence, performance, character, fitness,
appointment, or removal of a member of the public body or another body and
may not consider or fill a vacancy among its own membership except in an
open meeting. Final action making an appointment or discharge or removal by
a public body having final authority for the appointment or discharge or
removal shall be taken in an open meeting.

)] To plan, conduct, or hear reports concerning investigations of alleged
criminal misconduct.
(8) To formulate plans by a local board of education relating to

emergency response to incidents of school violence or to formulate and adopt
the school safety components of school improvement plans by a local board of
education or a school improvement team.

® To discuss and take action regarding plans to protect public safety as it
relates to existing or potential terrorist activity and to receive briefings by staff
members, legal counsel, or law enforcement or emergency service officials
concerning actions taken or to be taken to respond to such activity.

(10) To view a recording released pursuant to G.S. 132-1.4A.

(b) Repealed by Session Laws 1991, c. 694, s. 4.

(c) Calling a Closed Session. - A public body may hold a closed session only upon a
motion duly made and adopted at an open meeting. Every motion to close a meeting shall cite one
or more of the permissible purposes listed in subsection (a) of this section. A motion based on
subdivision (a)(1) of this section shall also state the name or citation of the law that renders the
information to be discussed privileged or confidential. A motion based on subdivision (a)(3) of this
section shall identify the parties in each existing lawsuit concerning which the public body expects
to receive advice during the closed session. _

(d) Repealed by Session Laws 1993 (Reg. Sess., 1994), ¢. 570, s. 2. (1979, c. 655, 8. 1;
1981, c. 831; 1985 (Reg. Sess., 1986), c. 932, s. 5; 1991, c. 694, ss. 3, 4; 1993 (Reg. Sess., 1994),
c. 570, s. 2; 1995, c. 509, s. 84; 1997-222, s. 2; 1997-290, s. 2; 2001-500, s. 2; 2003-180, s. 2;
2013-360, s. 8.41(b); 2014-79, s. 9(a); 2016-88, s. 3.)

Clark E. Lovelace
Executive Director
Brevard/Transylvanla Chamber of Commerce

Transylvanla County Tourlsm Development Authority



175 East Main St., Brevard NC, 28712
Chamber: 828-883-3700, brevardncchamber.org
TCTDA: 828-884-8900 / 800-648-4523, explorebrevard.com

On Fri, Feb 28, 2021 at 12:37 PM Jonathan Griffin <Jonathan.Griffin@transylvaniacounty.org> wrote:
Hey Layton and Clark,

Had the chance this morning to catch up with Trisha Hogan, the local expert on all things open meetings law. I'm
copying her here so she can fact check me cn the spot if needed.

If there is a formal appointment from the TDA Chalr, or an item at a meeting where you establish the group, you are
creating a public body and the open meetings law will apply — same way they really apply to your subcommittees. So
if you don't want open meetings to apply while you have this conversation, it would need to be no more than 4 TDA
board members and have to be volunteers,

Also had a bad feeling about this at the meeting but | did confirm with Trisha that your closed session was not a
permissible cne. To enter into a closed session, you would need to move to enter closed sesslon and then cite the
statutory authority to do so, and after reviewing we couldn't pick out a reason listed in 143-318.11 (attached here for
reference) that would cover this,

1 think the only one that could maybe apply could be attorney/client privilege. If you want to have do a future closed
session about this and give me enough time, | can get an attomey for a TDA meeting.

Additionally, | would recommend you include Commigsioner Guice on your working group and would recommend
you include one other County Commissloner (invite Chairman Chappell for starters?) TDA's affairs and legal
structure do matter for the County government, so getting buy-in from the County Commissioners would probably go
a leng way to iron out and facllitate the best decision.

Jonathan Griffin
Finance Director
Transylvanla County
p: 828-884-1931

m: 828-556-1564






§ 143-318.11. Closed sessions.

(a)  Permitted Purposes. — It is the policy of this State that closed sessions shall be held
only when required to permit a public body to act in the public interest as permitted in this
section. A public body may hold a closed session and exclude the public only when a closed
gession is required:

)

@
)

@

®)

©)

G.S. 143-318.11

To prevent the disclosure of information that is privileged or confidential
pursuant to the law of this State or of the United States, or not considered a
public record within the meaning of Chapter 132 of the General Statutes.

To prevent the premature disclosure of an honorary degree, scholarship,
prize, or similar award.

To consult with an attorney employed or retained by the public body in order
to preserve the attorney-client privilege between the attorney and the public
body, which privilege is hereby acknowledged. General policy matters may
not be discussed in a closed session and nothing herein shall be construed to
permit a public body to close a meeting that otherwise would be open merely
because an attorney employed or retained by the public body is a participant,
The public body may consider and give instructions to an attorney
concerning the handling or settlement of a claim, judicial action, mediation,
arbitration, or administrative procedure, If the public body has approved or
considered a settlement, other than a malpractice settlement by or on behalf
of a hospital, in closed session, the terms of that settlement shall be reported
to the public body and entered into its minutes as soon as possible within a
reasonable time after the settlement is concluded.

To discuss matters relating to the location or expansion of industries or other
businesses in the area served by the public body, including agreement on a
tentative list of economic development incentives that may be offered by the
public body in negotiations, or to discuss matters relating to military
installation closure or realignment. Any action approving the signing of an
economic development contract or commitment, or the action authorizing
the payment of economic development expenditures, shall be taken in an
open session.

To establish, or to instruct the public body's staff or negotiating agents
concerning the position to be taken by or on behalf of the public body in
negotiating (i) the price and other material terms of a contract or proposed
contract for the acquisition of real property by purchase, option, exchange,
or lease; or (ii) the amount of compensation and other material terms of an
employment contract or proposed employment contract.

To consider the qualifications, competence, performance, character, fitness,
conditions of appointment, or conditions of initial employment of an
individual public officer or employee or prospective public officer or
employee; or to hear or investigate a complaint, charge, or grievance by or
against an individual public officer or employee. General personnel policy
issues may not be considered in a closed session. A public body may not
consider the qualifications, competence, performance, character, fitness,
appointment, or removal of a member of the public body or ancther body
and may not consider or fill a vacancy among its own membership except in
an open meeting. Final action making an appointment or discharge or
removal by a public body having final authority for the appointment or
discharge or removal shall be taken in an open meeting.
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(10)

To plan, conduct, or hear reports concerning investigations of alleged
criminal misconduct.

To formulate plans by a local board of education relating to emergency
response to incidents of school violence or to formulate and adopt the school
safety components of school improvement plans by a local board of
education or a school improvement team.

To discuss and take action regarding plans to protect public safety as it
relates to existing or potential terrorist activity and to receive briefings by
staff members, legal counsel, or law enforcement or emergency service
officials concerning actions taken or to be taken to respond to such activity.
To view a recording released pursuant to G.S. 132-1.4A.

(b)  Repealed by Session Laws 1991, ¢. 694, 5. 4.

(c) Calling a Closed Session. — A public body may hold a closed session only upon a
motion duly made and adopted at an open meeting, Every motion to close a meeting shall cite
one or more of the permissible purposes listed in subsection (a) of this section. A motion based
on subdivision (a)(1) of this section shall also state the name or citation of the law that renders
the information to be discussed privileged or confidential. A motion based on subdivision (8)(3)
of this section shall identify the parties in each existing lawsuit concerning which the public
body expects to receive advice during the closed session.

(d)  Repealed by Session Laws 1993 (Reg. Sess., 1994), c. 570, 8. 2. (1979, c. 655, s. 1;
1981, c. 831; 1985 (Reg. Sess., 1986), c. 932, s. 5; 1991, c. 694, ss. 3, 4; 1993 (Reg. Sess.,
1994), c. 570, s, 2; 1995, c. 509, s. 84; 1997-222, s, 2; 1997-290, 5. 2; 2001-500, s. 2; 2003-180,
8. 2; 2013-360, s. 8.41(b); 2014-79, 5. 9(a); 2016-88, 5. 3.)

G.S. 143-318.11
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What’s a Public Body?
About the author

Frayda Bluestein

North Carolina’s Open Meetings Law requires all official meetings of public bodies to be open to the public
(unless the public body has specific statutory authority to meet in closed session).

Think about whether the groups described in the following scenarios constitute public bodies:

1) For the past two years, a group of local officials has met quarterly for lunch. The group comprises the city
manager, the mayor, the county manager, the chair of the board county commissioners, the superintendent of the
local school district, and the chair of the local school board. They talk about issues that face their respective
jurisdictions and share information about local issues. The officials share information from these meetings with
the boards and staffs of their respective units.

2) For the past two years, every third Thursday of the month, the planning directors of the county and all the
municipalities within the county meet for lunch. They talk about planning issues within the county, and they
share other professional information and advice. Some of the units reimburse the attendees for the lunch expense
because it is considered to be primarily a working lunch.

3) a) The mayor has created a 2020 Visioning Task Force consisting of community leaders and volunteers from
various civic groups. The task force meets at the chamber of commerce and the mayor leads the discussions and
organizes the agendas for each meeting. The mayor reports back to the city council about the group’s progress
but the board has never formally or informally commissioned or approved the task force, and no public funds or
other city resources have been used for their work.

b) After a year of working on a vision for the future of the city, the 2020 Task Force has come up with a set of
strategic initiatives. The task force presented the list to the city council and the council members provided
feedback by individually putting green sticky dots next to the ones they liked best. The task force is now moving
forward to implement the top three initiatives and the city is providing staff support and other resources for their
work. No formal vote has ever been taken to appoint or approve the task force or its work.



The open meetings law defines public bodies as follows:

“[Alny elected or appointed authority, board, commission, committee, council, or other body of the State, or of
one or more counties, cities, school administrative units, constituent institutions of The University of North
Carolina, or other political subdivisions or public corporations in the State that (i) is composed of two or more
members and (ii) exercises or is authorized to exercise a legislative, policy-making, quasi-judicial,
administrative, or advisory function...” G.S, 143-318.10

All of the scenarios described above involve groups of two or more people who meet to talk about matters
involving local governments. But are they public bodies?

Of course I've carefully crafted these scenarios to raise one particular issue: None of these groups was actually
“elected or appointed” by any governmental body. In the first two examples, the groups came together on their
own initiative. In the other two, the 2020 Task Force starts out as the mayor’s creation but later deals directly,
but not formally, with members of the city council. In all but the last scenario, I think this means they are not
public bodies.

North Carolina court cases have held that to create a public body, there needs to be some formal action and it
must be done by some person or entity with authority to do it. Courts have emphasized the importance of the
specific language in the statute, delineating how public bodies are created and may be identified.

In DTH Pub. Corp. v. Univ. of N. Carolina at Chapel Hill, 128 N.C. App. 534 (1998), the court analyzed
whether the Undergraduate Court at UNC Chapel Hill was public body. The court noted that, “[i]n 1994, the
General Assembly amended the N.C.G.S. § 143-318.10 definition of ‘public body’ adding the phrase ‘clected or
appointed’ and deleting previous requirements that the public body be established in certain enumerated ways.”
The court observed that although the statute does not specifically delineate who or what entity must do the
appointing, dictionary definitions of “appoint” and “appointment” suggest that “that the person or body doing
the appointing must be one authorized to do s0.” DTH, at 539. See also, Chatfield v. Wilmington Hous. Fin. &
Dev., Inc., 166 N.C. App. 703, 710 (2004). '

The court in DTH concluded that the Undergraduate Court was a public body, reasoning that *‘the Undergraduate
Court members are clearly appointed and confirmed by those who are authorized to do so under the laws of this
State and pursuant to the policies and regulations of UNC—CH and UNC.” The court traced the authority as
follows: “[T]he Student Body President and the Student Congress derive their authority to appoint and confirm
Undergraduate Court members from the Chancellor, who in turn derives his authority on this matter from the
UNC-CH Board of Trustees. The Chancellor and the UNC—CH Board of Trustees derive their authority from the
Board of Governors of the University of North Carolina (UNC) which, in turn, derives its authority from N.C.
Gen.Stat. § 116-11(2) (1994) and Article IX, Section 8 of our North Carolina Constitution.” This case
demonstrates that the authority need not necessarily be direct.

So let’s look at the groups in the scenarios.

Self-Created Groups. The first two groups were not appointed or elected by any person or entity. Therefore
they are not public bodies under the statute. Even though the officials in the first group talk about the work of the
units they represent, and even though they share that information with the governing body, the statute simply
does not require public access to these types of meetings.

Mayor/Chair-Appointed groups. The third scenario involves two phases. In the first part, the mayor appointed
the task force. The issue is whether the mayor was authorized to make this appointment. If she was not, it’snot a
public body under the statute.

Mayors have very few specifically delegated powers in North Carolina, as described in my blog post here. The
same is true of chairs of boards of county commissioners and local school boards. (Mayors do have specific
authority for some types of appointments, such as housing authorities, and some local charters may augment the
mayor’s authority to make appointments.) Mayors and board chairs-are assumed to have various ceremonial



powers, and local governing boards may implicitly or explicitly authorize many things that these leaders do
beyond the scope of their statutorily delegated authority, If the facts and history indicate that the board in the
past approved of the mayor’s appointing task forces, perhaps a case can be made that the council has delegated
that authority to the mayor. If no such history or facts exist, however, there is no basis for concluding that she
was authorized to appoint the task force as a public body of the city. Furthermore, the fact that the city did
nothing else to signal its approval of the task force, and that it operated apart from the city suggests that it is not
a public body of the city.

In the second part of the scenario, the council appears to recognize and approve the task force in a way that, in
my view makes it a public body. Clearly, the council never took a formal vote to appoint or approve the task
force and its work. But it seems too restrictive, and it would be inconsistent with the intent of the statute, to
shield the work of a public body from public access merely because no formal vote was taken. If the city council
treats a task force or other group in the same way it treats other appointed public bodies, it seems likely that a
court would find the task force to be a public body under the statute, Key facts would be whether the council
directs the work of the task force, and whether it allocates staff time, funding, and other resources to the group.
Countervailing evidence would be a contractual relationship, which would indicate a private service for pay,
rather than intentional creation of an agency or arm of the governmental entity.

Conclusion

The definition of public body may be more narrow than some would have thought or preferred. Conversations
that may affect significant actions and decisions of state and local government entities may occur out of the
public eye. On the other hand the statutory framework allows some flexibility for informal collaboration and
allows the unit of government some control over the bodies and structures through which it will govern.



