CONTRACT FOR CONVENTION CENTER COMPLEX

This contract is dated, made, and entered into as of the 19" day of August 2021, by the
City of Durham (“City”), a N. C. municipal corporation, and Discover Durham (“Contractor”).

Sec. 1. Background and Purpose. In January 2021, the leisure and hospitality services
sector reported the largest annual decrease in North Carolina with a loss of 87,200 jobs, a 16.7%
decrease from January 2020. In Durham-Chapel Hill, employment in the leisure and hospitality
industry felt these impacts even harder and was down nearly 30% from February 2020 to
February 2021. Additionally, 43% of leisure and hospitality workers identified as Black/African
American, Asian, and/or Hispanic/Latino. In terms of percentage of employment lost, the leisure
and hospitality industry is the most impacted industry in our region.

Meetings and conventions bring millions of dollars in economic impact to cities that host
them. Revenue benefits not only the convention center, but area hotels, restaurants, bars,
entertainment districts, attractions, caterers, AV companies, airlines/airports, car rental
companies, taxis and ride shares, private coach companies, florists, and more. Many of the
businesses supported by these events are locally owned hospitality businesses that have been
among those hardest hit by the pandemic not only in Durham, but nationwide.

Durham’s downtown Convention Center is very small for a city of our size, dramatically
limiting the size and types of meetings we can host. The purpose of this contract is to expand
Durham’s capacity to attract and host larger, higher-revenue events without building additional
space. By positioning the co-located Convention Center, Armory, Carolina Theatre, and Arts
Council as a singular “campus venue,” the City of Durham can increase its event capacity by as
much as 30% and build a lasting improvement to the Durham economy into the City’s recovery
efforts.

Sec. 2. Services and Scope to be Performed. The contractor will perform the Services as
defined hereunder, subject to the terms and conditions of this Agreement. The contractor will
provide the following service(s):

e Streamline the client booking and contracting experience. Planning events in other
North Carolina cities includes one-stop-shopping for contracting venues. In Durham,
clients must contract each venue separately to secure the needed facilities, involving
separate negotiations and payments, varied booking policies, and extensive
paperwork, which is an unreasonable impediment that detracts from Durham’s
competitiveness. The Contractor will streamline the booking and contract process and
standard documents for the venues, working with attorneys to ensure all issues are
appropriately addressed.

e Develop naming and branding for this campus that helps convey the idea of “one
venue.” This will not replace the venues’ existing names and branding but tie them
together under an umbrella for positioning purposes.
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e Create a more cohesive physical campus environment through outdoor lighting,
signage, furniture, and unifying artwork. These outdoor enhancements will be in
coordination with the SmART Vision Plan. The SmART Vision Plan was endorsed
by both City and County as a multi-year strategy for transforming the downtown
corridor of Blackwell, Corcoran, and Foster with creative placemaking concepts
including public art, wayfinding, pedestrian enhancements and amenities, and visual
branding along the corridor.

¢ Develop and launch sales and marketing materials. These may include virtual tours,
photography, sales brochures, advertising, and other supporting aids.

¢  Work with Durham Arts Council and Durham Convention Center as subcontractors
as necessary and appropriate for accomplishing the purposes stated above in Sec. 2.
These subcontracts will be subject to the same reporting requirements as are listed in
Sec 5, and expenses should fall within the categories outlined in Exhibit A. The
Contractor shall provide those reports required of the subcontractors to the City.

Sec. 3. Term. This contract shall be effective July 1, 2021 — June 30, 2022. This contract
may be renewed at the expiration of the initial term at the request of the City. The contract may
be renewed for up to two (2) three-month periods. Any renewal shall be based on the same terms
and conditions as the initial term with the exception of rates.

Sec. 4. Complete Work without Extra Cost. Except to the extent otherwise specifically
stated in this contract, the Contractor shall obtain and provide, without additional cost to the
City, all labor, materials, equipment, transportation, facilities, services, permits, and licenses
necessary to perform the Work.

Sec. 5. Contractor’s Billings to City. Compensation. The City will pay the Contractor
$98,700 for services provided based on the Scope of Work outlined in Sec. 2. The Contractor
shall receive these funds within 30 days of the execution of this contract. The Contractor shall
provide monthly reports that will:

a) identify the specific period of performance
b) itemize the services rendered and/or the deliverable completed
¢) include the amount spent.

The reports shall be in a form approved by City, and City may request supporting
documentation providing proof of performance of services, and/or any other supporting
documentation deemed necessary by City. City shall review the reports and supporting
documentation as required for failure to deliver any required service, deliverable, or work
product.

The City shall not be obligated to pay the Contractor any payments, fees, expenses, or
compensation other than those authorized by this section or the Scope of Work outlined in
Section 2.
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Sec. 6. Insurance. Contractor agrees to maintain, on a primary basis and at its sole

expense, at all times during the life of this Contract the following applicable coverages and

limits:

Commercial General Liability — Combined single limit of no less than $1,000,000 each
occurrence and $2,000,000 aggregate. Coverage shall not contain any endorsement(s)
excluding nor limiting Product/Completed Operations, Contractual Liability or Cross
Liability.

Umbrella or Excess Liability — Contractor may satisfy the minimum liability limits
required above under an Umbrella or Excess Liability policy. There is no minimum Per
Occurrence limit of liability under the Umbrella or Excess Liability, however, the Annual
Aggregate limits shall not be less than the highest ‘Each Occurrence’ limit for required
policies. Contractor agrees to endorse City of Durham as an ‘Additional Insured’ on the
Umbrella or Excess Liability, unless the Certificate of Insurance states the Umbrella or
Excess Liability provides coverage on a ‘Follow-Form’ basis.

Additional Insured — Contractor agrees to endorse the City as an Additional Insured on
the Commercial General Liability. The Additional Insured shall read ‘City of Durham as
its interest may appear’.

Certificate of Insurance — Contractor agrees to provide City of Durham a Certificate of
Insurance evidencing that all coverage’s, limits and endorsements required herein are
maintained and in full force and effect, and Certificates of Insurance shall provide a
minimum thirty (30) day endeavor to notify, when available, by Contractor’s insurer. If
Contractor receives a non-renewal or cancellation notice from an insurance carrier
affording coverage required herein, or receives notice that covetrage no longer complies
with the insurance requirements herein, Contractor agrees to notify the City within five
(5) business days with a copy of the non-renewal or cancellation notice, or written
specifics as to which coverage is no longer in compliance. The Certificate Holder address
should read:

City of Durham, North Carolina
Attention: Ryan Smith

101 City Hall Plaza

Durham, NC 27701

All insurance companies must be authorized to do business in North Carolina with a Best
rating A-VIII or higher.

The requirements listed above, as well as City’s review or acceptance of insurance

maintained by Contractor, is not intended to and shall not in any manner limit or qualify the
liabilities or obligations assumed by Contractor under this Contract.

Sec. 7. Performance of Work by City. If the Contractor fails to perform the Work in

accordance with the schedule required by this contract, the City may, in its discretion, in order to
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bring the project closer to the schedule, perform or cause to be performed some or all of the
Work, and doing so shall not waive any of the City’s rights and remedies. Before doing so, the
City shall give the Contractor 30 days’ notice of its intention. The Contractor shall reimburse the
City for additional costs incurred by the City in exercising its right to perform or cause to be
performed some or all of the Work pursuant to this section.

Sec. 8. Exhibits. Exhibit A — Budget.

Sec. 9. Notice.

(a) In General. This subsection (a) pertains to all notices related to or asserting
default, breach of contract, claim for damages, suspension or termination of performance,
suspension or termination of contract, and extension or renewal of the term. All such notices
must be in writing and made by personal delivery, UPS, Federal Express, a designated delivery
service authorized pursuant to 26 U.S.C. 7502(f)(2), or certified United States mail, return
receipt requested; in addition, subsection (b) must also be complied with.

(b) Additional Notice by Fax or Email. In addition to complying with subsection (a), the
party giving notice or other communication shall also send it by fax or email if the other party
has provided a valid, working fax number or email address.

(c) When Notice Period Is Less than 9 Days. If a required notice period is less than 9
days, the party shall also make reasonable attempts, before or promptly after giving written
notice under subsections (a) and (b), to use a telephone to orally communicate the substance of
the contents of the written notice. Communicating the substance of the contents by an in-person
conversation will satisfy the preceding sentence.

(d) Change of Address; Discovery of Invalid Fax Number or Email Address. A change
of address, fax number, email address, telephone number, or person to receive notice may be
made by either party by notice given to the other party. At any time that a party discovers that
the other party has provided it a fax number or email address that is not valid, the discovering
party shall provide notice of the discovery to the other party, so that it can substitute a valid fax
number or email address.

(e) Date Notice Deemed Given. If a notice is sent by United States mail, it is deemed
complete upon actual delivery or on the third day following the day on which it is deposited with
the United States Postal Service, whichever occurs first. Notice is deemed given when both
subsection (a) and subsection (b) have been complied with.

(f) When Undeliverable Notice Is Deemed Sent. If a notice is undeliverable because the
address or other information provided to the sender by the other party is incorrect, incomplete, or
out of date, the notice will be deemed sent on the date that the sender attempts to deliver by fax
or email, or the date it places the notice in the custody of UPS, Federal Express, a designated
delivery service authorized pursuant to 26 U.S.C. 7502(f)(2), or the U. S. Postal Service for
certified United States mail, return receipt requested. If a fax is not received because the
recipient’s fax number is busy on three attempts to fax that are at least ten minutes apart during a
4-hour period, the fax will be deemed undeliverable.

(g) Addresses. Subject to change pursuant to subsection (d), the addresses for these
notices, are:
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To the City:

Ryan Smith, Director

City of Durham, Community Safety
101 City Hall Plaza

Durham, North Carolina 27701
Phone: (919) 433-6196

Email: ryan.smith@durhamnc.gov

To the Contractor:

Susan Amey, President and CEO
Discover Durham

212 W. Main St, #101

Durham, NC 27701

Mobile: (919) 491-1955

Email: susan@discoverdurham.com

Sec. 10. Indemnification. (a) To the maximum extent allowed by law, the Contractor
shall defend, indemnify, and save harmless Indemnitees from and against all Charges that arise
in any manner from, in connection with, or out of this contract as a result of acts or omissions of
the Contractor or subcontractors or anyone directly or indirectly employed by any of them or
anyone for whose acts any of them may be liable. In performing its duties under this subsection
“a,” the Contractor shall at its sole expense defend Indemnitees with legal counsel reasonably
acceptable to City. (b) Definitions. As used in subsections “a” above and “c” below --
“Charges” means claims, judgments, costs, damages, losses, demands, liabilities, duties,
obligations, fines, penalties, royalties, settlements, and expenses (included without limitation
within “Charges” are (1) interest and reasonable attorneys' fees assessed as part of any such
item, and (2) amounts for alleged violations of sedimentation pollution, erosion control,
pollution, or other environmental laws, regulations, ordinances, rules, or orders -- including but
not limited to any such alleged violation that arises out of the handling, transportation, deposit, or
delivery of the items that are the subject of this contract). “Indemnitees” means City and its
officers, officials, independent contractors, agents, and employees, excluding the Contractor. (c)
Other Provisions Separate. Nothing in this section shall affect any warranties in favor of the City
that are otherwise provided in or arise out of this contract. This section is in addition to and shall
be construed separately from any other indemnification provisions that may be in this contract.
(d) Survival. This section shall remain in force despite termination of this contract (whether by
expiration of the term or otherwise) and termination of the services of the Contractor under this
contract. (¢) Limitations of the Contractor's Obligation. If this section is in, or is in connection
with, a contract relative to the design, planning, construction, alteration, repair or maintenance of
a building, structure, highway, road, appurtenance or appliance, including moving, demolition
and excavating connected therewith, then subsection “a” above shall not require the Contractor
to indemnify or hold harmless Indemnitees against liability for damages arising out of bodily
injury to persons or damage to property proximately caused by or resulting from the negligence,
in whole or in part, of Indemnitees.

Sec. 11. Trade Secrets: Confidentiality. The request for proposals (RFP) section titled
“Trade Secrets and Confidentiality” shall apply to any Trade Secrets disclosed to the City during
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the process leading to the parties’ entering into this Contract (including all of the Contractor’s
responses to the RFP). This section (titled “Trade Secrets; Confidentiality”) shall remain in
force despite termination of this contract (whether by expiration of the term or otherwise) and
termination of the services of the Contractor under this contract. For purposes of this contract,
the word “candidate” in the RFP section just cited shall mean the “Contractor.”

Sec. 12. Termination for Convenience (“TFC”). (a) Procedure. Without limiting any
party’s right to terminate for breach, the parties agree that the City may, without cause, and in its
discretion, terminate this contract for convenience by giving the Contractor written notice that
refers to this section. TFC shall be effective at the time indicated in the notice. (b) Obligations.
Upon TFC, all obligations that are still executory on both sides are discharged except that any
right based on prior breach or performance survives, and the indemnification provisions and the
section of this contract titled Trade Secrets and Confidentiality, if any, shall remain in force. At
the time of TFC or as soon afterwards as is practical, the Contractor shall give the City all Work,
including partly completed Work. In case of TFC, the Contractor shall follow the City’s
instructions as to which subcontracts to terminate. (c) Payment. The City shall pay the
Contractor an equitable amount for the costs and charges that accrue because of the City’s
decisions with respect to the subcontracts, but excluding profit for the Contractor. Within 20
days after TFC, the City shall pay the Contractor one hundred dollars as a TFC fee and shall pay
the Contractor for all Work performed except to the extent previously paid for. Work shall be
paid for in accordance with the method (unit prices, hourly fees, etc.) to be used for payment had
the Work been completed except to the extent it would be inequitable to either party, and if Work
was to be paid for on a lump-sum basis, the City shall pay the part of the lump sum that reflects
the percentage of completion attained for that Work. The Contractor shall not be entitled to any
payment because of TFC except as stated in this section, whether on the basis of overhead,
profit, damages, other economic loss, or otherwise.

Sec. 13. State Law Provisions.

E-Verify Requirements. (A) If this contract is awarded pursuant to North Carolina
General Statutes (NCGS) 143-129 — (i) the contractor represents and covenants that the
contractor and its subcontractors comply with the requirements of Article 2 of Chapter 64 of the
NCGS; (ii) the words "contractor,” "contractor’s subcontractors," and "comply" as used in this
subsection (A) shall have the meanings intended by NCGS 143-129(j); and (iii) the City is
relying on this subsection (A) in entering into this contract. (B) If this contract is subject to
NCGS 143-133.3, the contractor and its subcontractors shall comply with the requirements of
Article 2 of Chapter 64 of the NCGS.

Sec. 14. Miscellaneous.

(a) Choice of Law and Forum: Service of Process. (i) This contract shall be deemed
made in Durham County, North Carolina. This contract shall be governed by and construed in
accordance with the law of North Carolina. The exclusive forum and venue for all actions arising
out of this contract shall be the North Carolina General Court of Justice, in Durham County.
Such actions shall neither be commenced in nor removed to federal court. This subsection (i)
shall not apply to subsequent actions to enforce a judgment entered in actions heard pursuant to
this subsection. (ii) If the Contractor is not a natural person (for instance, the Contractor is a
corporation or limited liability company), this subsection (ii) applies. “Agent for Service of
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Process” means every person now or hereafter appointed by the Contractor to be served or to
accept service of process in any State of the United States. Without excluding any other method
of service authorized by law, the Contractor agrees that every Agent for Service of Process is
designated as its non-exclusive agent for service of process, summons, and complaint. The
Contractor will instruct each Agent for Service of Process that after such agent receives the
process, summons, or complaint, such agent shall promptly send it to the Contractor. This
subsection (ii) does not apply while the Contractor maintains a registered agent in North Carolina
with the office of the N. C. Secretary of State and such registered agent can be found with due
diligence at the registered office.

(b) Waiver. No action or failure to act by the City shall constitute a waiver of any of its
rights or remedies that arise out of this contract, nor shall such action or failure to act constitute
approval of or acquiescence in a breach thereunder, except as may be specifically agreed in
writing.

(c) Performance of Government Functions. Nothing contained in this contract shall be
deemed or construed so as to in any way estop, limit, or impair the City from exercising or
performing any regulatory, policing, legislative, governmental, or other powers or functions.

(d) Severability. If any provision of this contract shall be unenforceable, the remainder
of this contract shall be enforceable to the extent permitted by law.

(e) Assignment. Successors and Assigns. Without the City's written consent, the
Contractor shall not assign (which includes to delegate) any of its rights (including the right to
payment) or duties that arise out of this contract. The City Manager may consent to an
assignment without action by the City Council. Unless the City otherwise agrees in writing, the
Contractor and all assignees shall be subject to all of the City’s defenses and shall be liable for
all of the Contractor’s duties that arise out of this contract and all of the City’s claims that arise
out of this contract. Without granting the Contractor the right to assign, it is agreed that the
duties of the Contractor that arise out of this contract shall be binding upon it and its heirs,
personal representatives, successors, and assigns.

(f) Compliance with Law. In performing all of the Work, the Contractor shall comply
with all applicable law.

(g) Notice of City Policy. The City opposes discrimination on the basis of race and sex
and urges all of its contractors to provide a fair opportunity for minorities and women to
participate in their work force and as subcontractors and vendors under City contracts.

(h) EBOP. The Contractor shall comply with all applicable provisions of Article 11 of
Chapter 18 of the Durham City Code (Equal Business Opportunities Ordinance), as amended
from time to time. The failure of the Contractor to comply with that article shall be a material
breach of contract which may result in the rescission or termination of this contract and/or other
appropriate remedies in accordance with the provisions of that article, this contract, and State
law. The Participation Plan submitted in accordance with that article is binding on the
Contractor. Section 18-59(f) of that article provides, in part, “If the City Manager determines
that the Contractor has failed to comply with the provisions of the Contract, the City Manager
shall notify the Contractor in writing of the deficiencies. The Contractor shall have 14 days, or
such time as specified in the Contract, to cure the deficiencies or establish that there are no
deficiencies.” It is stipulated and agreed that those two quoted sentences apply only to the
Contractor’s alleged violations of its obligations under Article III of Chapter 18 and not to the
Contractor’s alleged violations of other obligations.

(i) No Third Party Rights Created. This contract is intended for the benefit of the City
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and the Contractor and not any other person.
() Principles of Interpretation and Definitions. (1) The singular includes the plural and
the plural the singular. The pronouns “it” and “its” include the masculine and feminine.
References to statutes or regulations include all statutory or regulatory provisions consolidating,
amending, or replacing the statute or regulation. References to contracts and agreements shall be
deemed to include all amendments to them. The words “include,” “i

including,” etc. mean
include, including, etc. without limitation. (2) References to a “Section” or “section” shall mean
a section of this contract. (3) “Contract” and “Agreement,” whether or not capitalized, refer to
this instrument. (4) “Duties” includes obligations. (5) The word “person” includes natural
persons, firms, companies, associations, partnerships, trusts, corporations, governmental
agencies and units, and other legal entities. (6) The word “shall” is mandatory. (7) The word
“day” means calendar day. (8) The word “Work” is defined in Section 2. (9) A definition in
this contract will not apply to the extent the context requires otherwise.

(k) Modifications. Entire Agreement. A modification of this contract is not valid unless
signed by both parties and otherwise in accordance with requirements of law. Further, a
modification is not enforceable against the City unless it is signed by the City Manager, a deputy
or assistant City Manager, or, in limited circumstances, a City department director. This contract
contains the entire agreement between the parties pertaining to the subject matter of this contract.
With respect to that subject matter, there are no promises, agreements, conditions, inducements,
warranties, or understandings, written or oral, expressed or implied, between the parties, other
than as set forth or referenced in this contract.

() City’s Manager’s Authority. To the extent, if any, the City has the power to suspend
or terminate this contract or the Contractor’s services under this contract, that power may be
exercised by City Manager or a deputy or assistant City Manager without City Council action.

IN WITNESS WHEREOF, the City and the Contractor have caused this contract to be executed
under seal themselves or by their respective duly authorized agents or officers.

ATTEST: CITY OF DURHAM

preaudit certificate, if applicable
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DISCOVER DURHAM

BY:( % '/fﬂ(zﬁ;‘r’

Susan Amey, President & C Ed

o
JAMIE PALMER
‘Notary Public, North Carolina
Orange Ceunty
My Commission Expires
Aprii 13, 2024

NORTH CAROLINA

COUNTY OF O/ZA N é‘lE

I, a notary public in and for the aforesaid county and state, certify that
5 mnwSan A ME ){ , on behalf of Discover Durham personally appeared before

me this day and acknowledged the execution of the foregoing agreement with the City of

Durham. This the 075 aDday of A (,( C/z U S 7— , 2021,

My commission expires: ﬂﬂ/ M_,Lb Z/ﬂ’ll/\—"

ﬁ f',’/é /L /3} 0202&/ Notary Public
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